The Banking Law Journal. 


New York, OcToseEr, 1899. 


VoL. 16 


THOMAS 8B. PATON, Editor 





Published monthly. 
Subscriptions, per year 

. six months 
Single numbers. 





Correspondence and communications should be ad- 
dressed to THOMAS B. PATON, Editor, Thames Build- 
ing, corner of Greenwich and Thames Streets, New 

Devoted to banking and tinancial law and practice. 
Contributions on topics of present interest welcomed. 

Out-of-town bankers, visiting New York, are cor- 
dially invited tocall upon us. 


Right of Stockholder 
to examine books of 
N. Y. Corporation. 


It frequently becomes 
desirable for owners, 
or persons otherwise financially inter - 
ested in the stock of corporations, to go 
behind the reports of managing officials 
and by an actual examination of books, 
accounts and documents, gain an in— 
sight into the true condition of affairs 
and the state of finances, that they may 
determine the actual value of their 
holdings. We were instructed by the 
decision rendered upon the application 
of the First National Bank of Brooklyn 
for an inspection of the books of W. A, 
Miles & Co., a domestic corporation 
(published in our August number)— 
the bank desiring to determine the value 
of certain of the shares which it held as 
collateral—that a mere pledgee of stock, 
to whom no transfer has been made 
upon the books of the corporation, has 
no standing as a stockholder to demand 
such an inspection, and the corporation 
owes the pledgee no duty to permit it. 
We now publish a decision by the 
special term of the New York supreme 
court in a case wherein the application 
of an actual stockholder of a New York 


ge? 
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No, Io 
corporation for a writ of mandamus to 
compel the company to exhibit to him, 
his attorneys and accountants, all its 
books of account, records and papers, 
and permit full examination and the 
making of extracts, is likewise denied. 
The matter is, of course, to a large ex- 
tent. discretionary with the court, as it 
would be insufferable to permit every 
stockholder in a corporation, whenever 
actuated by fear, malice or caprice, 
without any good sensible ground for 
his application, to investigate ad /ibitum 
into the corporate affairs. We publish 
the opinion as it affords an instructive 
exposition of the law governing the 
rights of a stockholder to such an in- 
spection and as to when the discretion 
of the court will, or will not, be exer- 
cised in his favor. 


Trust Fund Beyond 


Bee ee redo An interesting case in 


the law of trust prop— 
erty, as applied in the State of New 
York, is reported in this number. A 
trust fund of $50,000 yielding $2,400 
annual income, had been deposited in 
a trust company for the benefit of one 
M, he to receive the income during life, 
and upon his death the principal to go 
to his lawful issue unless he otherwise 
disposed of it by will, which he was 
given full power todo, M having con= 
tracted certain debts to a bank for nec- 
essaries, executed a power of attorney 
authorizing the cashier to receive the 
income to the extent of the debt; and 
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the suit was by the bank against the 
trust company for a diversion of suffi- 
cient of the income or, if necessary, of 
the principal to satisfy its claim. Under 
the old common law sucha trust income 
might have been subjected by the bene- 
ficiary to the claims of creditors, but 
under the New York statutes, which 
exclusively govern the subject, the ben— 
eficiary is held powerless to assign away 
his income or execute such a power of 
attorney binding upon the trustee 

The reasons underlying the statutory 
provisions whereby a beneficiary may 
get an assured income during life, free 
from the claims of creditors, and non- 
assignable by him, are set forth in the 
opinion of Judge Russell, which affords 
both interesting and instructive read- 


ing. 


TheCurrency ‘The New York Sun 


lishes an interview with, Secretary Gage, 


pub- 


which we reproduce on another page,upon 


the tightness of the money market, a phe- 
nomenon which recurs each fall owing to 
the demands for money from the agricul- 
tural sections. At these periods,the ordi- 
nary volume of money is insufficient, and 
there is a consequent disarrangement of 
transactions at the money centres, to sup- 
ply the interior demands. 

Secretary Gage discusses this phenom- 
enon in detail, and, as quoted by the Sun’s 
correspondent, declares illustrates 
that a permanent remedy for this state of 


and 


affairs would be an extension of bank note 
currency, a remedy which will be recom- 
mended and elaborated in his annual re- 
port to Congress. Just what will be the 
nature of the bank note currency which 
the secretary will advocate, is not dis- 
closed, but it certainly must be something 
different from the existing national bank 
urrency. 

If Secretary Gage, who is a conserva- 
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tive man, has a plan of bank currency 
which in his judgment will be a safe and 
pliable temporary medium of exchange, it 
is not unlikely that it will be taken up by 
the republican party in Congress, and a 
solution of the currency question reached 
much earlier than has heretofore been ex- 
pected. 

There is now in existence a financial 
bill,drawn up by the Republican Caucus 
Committee early in the summer, and in 
the hands of Representative Payne,who 
succeeded the late Nelson Dingley, as 
chairman of the Ways and Means Com- 
mittee in the last House. This will be 
reported to the republican caucus and 
in turn to the House,and will be sent to 
the senate early in the session. The 
provisions of the measure have not been 
made public. 

In a recent interview with Senator 
Platt of Connecticut, one of the mem- 
bers of the Senate Finance Committee, 
the Senator is reported as saying that 
he did not know when the Senate Fi- 
nance Committee would hold a meeting 
to consider the question of currency 
legislation at the coming session of 
Congress. He declined to be interviewed 
in regard to the form of probable cur- 
rency legislation. He expressed the 
opinion, however, that the government 
is already on a gold standard as thor- 
oughly as it can be, but thought it wise, 
in order to dispel any doubt, to make a 
positive declaration to that effect. It is 
reported that the belief has been ex- 
pressed by members of the Senate Fi- 
nance Committee and of the House Cau- 
cus Committee who have recently been 
in Washington, that the republicans in 
the Senate will consider chiefly whether 
an enactment should be passed making 
all forms of money in the United States 
interchangeable, or whether the secre- 
tary of the treasury shall be required, 
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by means in his own discretion, to keep 
all forms of money at par with gold. 
The republicans may also consider 
whether the law requiring the secretary 
of the treasury to pay bonds in coin 
shall be amended to require payment in 
gold. 


The annual report of the 
manager of the New York 
Clearing House for the year ending Sep- 
tember 30, 1899, has been made public. 
The association is now composed of 44 
national and 1g state banks. The assist- 
ant treasurer of the United States at New 
York also makes his 
clearing house. 


The New York 
Clearing House. 


exchanges at the 
There are 78 banks and 


trust companies in the city and vicinity 


not members of the association, which 
make their exchanges through banks that 
are members in accordance with the reso- 
lution adopted October: 14, 1890. The 
clearing house transactions for the year 
have been as follows: 
Exchanges—$57,368,230,771.33 
Balances— 3.085,971,370.53 


Total transactions—$60,45 4,202,141,86 


The average daily transactions: 
Exchanges—$189,961,029.04 
Balances 10,218,448.24 
Total $200,179,477.28 

The largest exchanges on any one day 

during the year were on April 11, 1899, 

amounting to $35 2,882,566. 88; these being 

the largest on record. 
A New York 

Philadelphia 


financial writer to the 


Press, commenting upon 
these huge figures, and the wonderful vol- 
ume of business and high degree of pros- 
perity which they represent, says: 

‘It seems almost inconsistent that into the 
face of a report like this, there should be flung 
stories of financial depression or stringency and 
that men are willing to pay 50 per cent in order 
that they may obtain money to meet their obli- 
gations and carry their loans.” 
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The reason is simple enough. With all 
the great volume of actual money in cir- 
culation to carry on the business transace 
tions of the country, coin, government 
paper and national bank notes, and with 
all the greater volume of commercial 
paper—checks,drafts,notes, etc.—used to 
effect exchanges of property and to pay 
obligations, there comes one period of 
time in every year—the harvesting pe- 
riod—when the money supply is insuff- 
cient to make the numerous payments to 
Checks and com- 
mercial paper the farmers will not take; 
actual money alone will serve the purpose, 
and of this, there is an insufficient unem- 
ployed surplus. Asa result the necessary 
volume must be withdrawn from other 
classes of transactions in which it is being 
used, and the first demand is always made 
upon that class of dealers who operate in 
stocks at the money centres, and who 


the growers of crops. 


have obtained the money by way of loan, 
returnable immediately “uponcall.” ‘This 
demand for the return of money loaned 
to stock dealers for use in agricultural 
sections, necessarily increases the price or 
rate of interest which must be paid there- 
for, for use 1n the first named class of oper- 
ations, and the the demand, the 
higher the rate. 


larger 


It is obvious, therefore,that with all the 
vast and prosperous business dealings of 
the nation, and with all the great volume 
of actual money and of commercial paper 
in existence and use, to effect business 
transactions and make payments, there is, 
nevertheless, an imperfection and incom- 
pleteness in our currency system, in that 
the volume is not at all times udequate to 
effect transactions of all kinds, without 
some hampering of particular classes of 
dealings. In this connection we invite 
attention to the remedy of an extended 
bank note currency,suggested by the sec- 
retary of the treasury, and to be recom- 
mended to Congress in December, con- 
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cerning which we have made mention in 
another editorial, 


The Supreme Court of 
Georgia once had before 
it for construction the following instru- 
ment: 


Certificates of De- 
posit in Georgia. 


Atlanta, Ga., Feb. 11, 1873. 

This is to certify that Mike Lynch has 
deposited in the Dollar Savings Bank, 
three hundred and fifty dollars, subject 
to his order on the following terms: In- 
terest at 7 percent. on call, or 10 per ; 
cent. by the year. : 
J. M. Willis, Cashier.” 


eee eee raw eereeee 


Concerning it, the following ruling was 
made: It is in effect a negotiable promis- 
sory note, payable generally on demand, 
AND DUE IMMEDIATELY, AND NO DEMAND, 
NOTICE OR 
CHARGE 


PROTEST IS NECESSARY TO 


THE INDORSER. (See Lynch vy. 
Goldsmith, 64 Ga. 42). 

According to this brilliant 
every time a bank issued a certificate of 
deposit in this form, no demand on the 
bank would be necessary before suit, and 
every such certificate which it put out 
would be like issuing the basis of a new 
law suit against itself, without opportun- 
ity to tender payment before it was insti- 
tuted. 


de ision, 


No court would be long satisfied with 
the consequences of such a ruling, hence, 
when the following form of certificate now 
comes before it, the Supreme Court of 
Georgia hastens to fritter away and dissi- 
pate its former decision. 


“No, 3013. 


Georgia Railroad Bank. 
Augusta, Ga., April 19, ’98. 
Arnt Anderson has deposited in this 
bank forty dollars, payable to the order 
of himself on return of this certificate 
properly indorsed. Not subject to draft. 
C, G, Goodrich, Cashier.” 


The Court, in their decision reported in 
this number, distinguishes a certificate 
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payable “on call’ from one payable “on 
return of this certificate properly in- 
dorsed,” and holds that a certificate of 
the latter character is not due until pay- 
ment thereof is actually demanded. 

Georgia cashiers, who desire to obviate 
chasing around town with legal tenders in 
a gripsack to take up outstanding certifi- 
cates of deposit from their holders, before 
the latter give their lawyers a chance to 
earn a fee by instituting suit thereon with- 
out actual demand, must be careful here- 
after to word their certificates as payable 
“on return of this certificate properly in- 
dorsed;” for the words “on call"? in such 
certificates should give many nervous 
cashiers the nightmare, when they prop- 
erly understand the subject. 


Care necessary in 
the execution of 
negotiable paper. 


Parties often carelessly 
execute and put forth into 
the commercial world, negotiable paper, 
which has a different legaleffect and obli- 
gation from that intended by its creators. 
Here is a sample: 


**$866.00. iiéniavennenee 

One year after January I, 1898, after 
date, for value received, we jointly and 
severally promise to pay to McLaugh- 
lin Brothers, or order, $866, at the 
Ithaca Savings Bank, with interest at 
6 per cent., payable annualiy, from 
date thereof. 


[Signature}.’ 


ee 


This note, with two others, was execut- 
ed in October, 1896, for the purchase 
price of a horse, the understanding be- 
tween makers and payees being that the 
6 per cent. interest which it provided,was 
not to commence to run until January 1, 
1898, But instead of drawing a note and 
inserting a provision clearly expressing 
that intention, the parties took an ordin- 
ary blank form of note, left the date line 
blank, and then wrote “One year after 
January 1, 1898, after date,” we promise 
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to pay, etc. with interest “from date 
thereof,” assuming, doubtless, that Janu- 
ary 1, 1898, would be regarded as the 
date, Afterwards, however, the payees, 
unknown to the makers, filled in the date 
line with the actual date of execution, 
October 16, 1896, and the notes, being in 
negotiable form, were thereupon pur- 
chased by a bank in the month of No- 
vember, as notes dated and bearing inter- 
est from October 16, The sequel is that 
the makers, by reason of their careless- 
ness in execution, are obliged topay 6 per 
cent. interest on these three notes, from 
October 16, 1896, whereas their real con- 
tract with the payees, was to pay such in- 
terest only from January 1, 1898; but as 
between such makers and a bona fide pur- 
chaser in the commercial world, who has 
paid value on faith of the promise ex- 
pressed onthe face of the paper, it is 
right that they should do so. The full 
facts and decision in this case are report- 
ed in this number. 


The Liability of 
Public Accountants 
and Auditors. 


Public and 
auditorsare regularly em- 


accountants 


ployed to investigate the books, accounts 
and documents of business concerns; and 


report upon their correctness, and as to 
the general condition of the affairs of 
the examined company, In the perform- 
ance of such duties, the possibility is al- 
ways present that defalcations or embez- 
zlements may remain undetected, and a 
report or certificate made which incor- 
rectly represents the facts. Assuming 
such a case, the question of the legal lia- 
bility of the expert, and its extent, is one 
which has not as yet, been clearly defined 
or developed by the courts in this coun- 
try. 

In a recent Irish case, in which an au- 
ditor was held liable for not properly 
performing his duty, the court said: 

“The auditor was a person employed 
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for payment (not a trustee,nor a director? 
but a person employed for payment) in 
consequence of his professional skill todo 
a particular work, requiring the exercise 
of such skill. No perfunctory discharge 
of his duty by himself or his subordinates 
would be a performance of his contract. 
All the books and accounts of the com- 
pany were open to the auditor, He seemed 
to have thought his duty was merely that 
of a sort of bookkeeper. That was a false 
view of the situation, He was bound to 
see that the accounts kept by the com- 
pany’s servants accurately represented 
the state of the facts. The court fails to 
find on the part of the auditor any care or 
skill directed to anything but the mere 
frame of the accounts; none whatever ap- 
plied to ascertain whether the books ac- 
corded with the facts, or that the balance 
sheets, whilst correctly exhibiting the re- 
sults of the books,really showed the finan- 
cial position of the company.” 

To put it in other words, the account- 
ant and auditor must dig below the sur- 
face; he must not regard the accounts 
shown by the books as correctly repre- 
senting the actual facts, nor feel that a 
balance sheet correctly made up from and 
representing those accounts, shows the 
true condition of the company, but he 
must verify the truth of the separate items 
in the accounts,by independent investiga- 
tion. 

An instance somewhat similar to the 
Irish case, where an examiner or auditor 
(in this case not expert) merely took 
the cash accounts presented to him, as 
true, not going beneath them, and there- 
upon certified that an official report which 
correctly presented the figures of such 
accounts, was correct, has come before 
the courts of Michigan in the case of one 
of the building and loan associations of 
that state. The bylaws of the association 
provided for the appointment of certain 
members as auditors whose duty was to 
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€xamine the accounts of the officers of the 
association, and assess the value of the 
shares, The secretary of the association 
made a quarterly financial report to the 
board of directors, and the practice was 
to refer this report to a committee of 
members for examination and audit. The 
method of audit is thus described by the 
court: 

“It appears that when the committee 
met, these quarterly reports were exam- 
ined, The committee took the cash book 
containing the receipts and disbursements 
and added up the various items, and if the 
items tallied with the reports the commit- 
tee certified them to be correct. All the 
reports were audited in the same way.” 

This, of course, was very superficial. It 
assumed that the items in the cash book 
were all correct, and no investigation was 
made to verify or substantiate such an 
important assumption. As a matter of 
fact,the cash book was not correct, and 
the secretary was an embezzler of the as- 
sociation’s funds to a_ considerable 
amount, and his embezzlements kept con- 
starntly increasing,while his false and mis- 
leading reports were being certified as 
correct. He accomplished his peculations 
by keeping a separate set of books called 
blotters. ‘Chese blotters were never sub- 
mitted to the committee; and the short- 
ages were covered up and concealed by 
the secretary and never came to their at- 
tention, 

Notwithstanding all this, the supreme 
court of Michigan (see report of decision 
p. 554 this number) exonerates the exam- 
ining committee from liability for result- 
ing damages, reasoning as follows: 

“There was no item appearing on the 
face of the books presented to the com- 
mittee that was not accounted for or in- 
cluded in the reports. The defendant 
(one of the committee) was bound to exer- 
cise only ordinary skill in the examination 
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of such books and papers as were submit- 
ted to him. There is no showing that he 
did not exercise skill and diligence in all 
that was submitted for his examination. 
There is no doubt but that the secretary 
embezzled a large amount of the funds of 
the association. He did it apparently by 
his peculiar system of bookkeeping, that 
is, by keeping a private set of books. His 
books exhibited to the committee were 
apparently all right, and it was from these 
that the committee verified the quarterly 
reports submitted to it.” 

Of course, the members of the examin- 
ing committee of the association were not 
public expert accountants and auditors, 
employed and paid for their services, and 
this consideration, doubtless,has much to 
do with the degree of duty imposed and 
depth of investigation called for, in such 
But what the examining commit- 
tee did in this case was worthless as an 
examination and audit—it was merely to 
add up the totals in the cash book, see if 
they tallied, and were correctly reported 
by the secretary in his quarterly financial 
statement. Any schoolboy of ten could 
make an audit of this character, If a 
thing is to be done at all, it should be 
done well and thoroughly, and this case 
is only one, out of many similar instances, 
which demonstrate that the right way to 
provide for such matters is not to rely 
upon non-expert and superficial examin- 
ations, but to call in and pay for the ser- 
vices of those who make a special business 
of investigating and auditing accounts. 
Then, if false and misleading reports or 
certificates are made, there is more reason 
to expect that the courts will hold them 
to a commensurate degree of liability, a 
responsibility which it is hardly fair, after 
all, to expect to impose upon one, not 
fitted by special training for the task, and 
who benevolently undertakes it without 
compensation of any kind. 


Cases. 





EDITORIAL. 


The Commercial 
Paper Law of 
Kansas. 


We have a large number of 
readers in the State of 
Kansas, and it has been suggested in their 
behalf that a series of articles expounding 
the law of negotiable paper, founded upon 
the statute of that state and developed by 
its courts, would have a peculiar interest 
and value, not only tomany Kansas bank- 
ers but to others outside the state, who 
have occasion to deal in commercial se- 
curities created in and governed by its 
laws. The “Negotiable Instruments Law”’ 
now uniformly enacted in 15 states and 
the District of Columbia, which we are at 
present publishing serially, failed to geta 
hearing at the last session of the Kansas 
Legislature, and the Kansas statute upon 
negotiable instruments will probably re- 
main the law of the state forsome time to 
come. 
commence the publication of a series of 
articles upon the law of commercial paper 
in the State of Kansas, beginning with 
the negotiable instrument statute which 


Accordingly, with this number we 


creates, defines and regulates such instru- 
ments, an! continuing with an exposition 


of the numerous court decisions in which 
the negotiability of particular instruments 
and many other important questions con- 
cerning them, are involved. 

The attention of all readers in Kansas 
is especially invited to this series, and we 
will be grateful for such notice thereof as 
may be conveyed by them to other bank- 
ers in the State. 


Suggested 
“Par Check System” 
for California: 


At the convention of 
the California Bank- 
ers’ Association held at San Francisco 
in 1898, the subject of the collection of 
country checks, and the issue of recipro- 
cal drafts, was discussed and a commit- 
tee appointed to consider the matter and 
make a report to the next convention. 
No convention has, as yet, been held by 
the California association of bankers the 
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present year; but we have been favored 
with, and elsewhere publish, a copy of 
the report of the committee formulating 
a plan of “par check system” for the 
state, which has been prepared for pre- 
sentation whenever the convention may 
meet. 

The plan is comprehensive in scope 
and is well worthy the study of bankers. 
It embraces two main features (1) an in- 
crease in the sale of exchange by banks 
by enlarging the points of redemption; 
(2) the collection by banks, of deposits 
of out-of-town paper, without loss, by 
establishing a- uniform rate of charges 
by remitting banks, to be deducted by 
the bank of deposit at the time such 
deposit is made. 

Concerning the first feature, it is well 
known that the United States govern- 
ment,as well as the express companies, 
derive great revenues from their respec- 
tive money order systems. The banks 
of the country by reason of diversified 
control, have heretofore been unable to 
‘“‘get together” and establish a compet- 
ing system, hence a great source of rev- 
enue and profit in supplying the demand 
for small exchange is neglected. A 
partial step towards diverting a portion 
of this business to the banks has been 
the establishment and operation,in some 
of the southern states, of ‘‘Circular” or 
*‘Reciprocal” draft systems; but it 
would seem that to be thorough and 
effectual, a system of this character 
should be more extended, or national, in 
scope and comprehend all the banks of 
the country. 

The California plan, now suggested, 
is in brief this: Establish a clearing 
house in San Francisco of a “par check 
system,” and have the California banks 
become members of the system. The 
clearing house will be the sole issuer of 
books of checks, loo in each book, the 
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maximum amount for which each check 
can be filled out being $100, and each 
bank, when receiving a book, to give 
bond of $10,000. Checks will be sold 
to purchasers at a fixed scale of charge, 
according to amount, and these checks 
will be cashed at face, by any bank in 
the system. Each bank drawing and 
selling a check, will notify the drawee of 
amount, payee, etc.; also notify its 
San Francisco correspondent of the 
amount, drawee, and the amount of 
charge, one half of which goes to the 
credit of the drawee bank; the San 
Francisco correspondent will pay to the 
clearing house of the system the amount 
of the check drawn, and one-half the 
exchange charge; and furnish a list of 
all notified drawings; the clearing house 
places to the credit of ‘‘suspense ac- 
count” all amounts and exchange 
charges paid to it on behalf of drawing 
banks, and cashes, on presentation, all 
checks paid and forwarded from drawee 
banks, plus the drawee’s proportion of 
exchange, charging ‘‘suspense account” 
with the amount, 

Further details of the system are set 
forth in the published plan. One par- 
ticular advantage of the system, it is 
pointed out, would be the doing away 
with the double charging now prevalent, 
establishing a uniform charge applica- 
ble to all of the banks, The charges by 
the banks to the California public for 
the issuance of these checks will be ad- 
vertised and known, the same as the 
cost of government and express money 
orders is generally known, which will be 
conducive to their more extensive pur- 
chase. 

As to the second feature, the proposal 
is to establish a uniform rate of charges 
by banks, which remit payment to their 
forwarding correspondent of checks and 
drafts drawn upon, or collected by 
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them. This would enable banks of de- 
posit to charge this amount of actual 
cost to their depositors,and the existence 
of a uniform rate would enable them to 
know, in advance, just what the charge 
would be. 

We have only hurriedly reviewed the 
main points of this proposed plan,which 
is designed for operation in the state of 
California only. It contains much which 
is suggestive and useful toall interested 
in this subject, and desirous of seeing 
one general system for the whole coun- 
try governing these matters, 


Among the latest revenue 
rulings, published in this 
number, is one of interest to loan and 
mortgage companies, to the effect that 
they are not liable for special tax as 
brokers unless they engage in the sale of 
securities on which they make loans. 
Another concerns fidelity and guaranty 
companies which become sureties on 


bonds, holding that the tax is due and 
payable whenever the premiums are 
paid. 

Bankers, also, will be interested in the 
discussion of the department concerning 
the money order business of express 
companies. Express companies and 
their agencies were relieved by a ruling 
made some time ago, from paying spe- 
cial tax as brokers in the sale of ex- 
change, by reason of the money order 
business carried on by them,such money 
orders not being deemed bills of ex— 
change. Banks from all over the coun- 
try, it seems, have written the depart- 
ment for a reconsideration and reversal 
of this ruling. It is now reconsidered 
at length, but the original ruling is ad- 
hered to, 

There is a form of note containing a 
confession of judgment and other stipu- 
lations, in common use in Pennsylvania. 
The proper stamp tax for this note is 
also ruled upon. This ruling will be of 


War Revenue 
ulings. 


special interest to banks in Pennsyl- 
vania, 








THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 
NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS 


» WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEF, WISCON- 


SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 








Embracing special reference to the changes thereby wrought in the former law 
of the subject in all the above states—Commenced in June number, 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 

1. GENERAL PROVISIONS (Sections 1—17) 

2. NEGOTIABLE INSTRUMENTS: Form and Interpre- 

tation (20—42) 

. Consideration (50—55) 

. Negotiation (6o—80) 

. Rights of holder (go—98) 

. Liabilities of parties (110—119 

. Presentment for payment (130—148) 
. Notice of dishonor (160—189) 
Discharge (200—206) 

BILLS OF EXCHANGE (210—215) 

. Acceptance (22c—230)) 

. Presentment for acceptance (240—248) 
. Protest (260—268) 

Acceptance for honor (280—290) 
Payment for honor (300—306) 

26. Billsin a set (310—315) 

27. PROMISSORY NOTES AND CHECKS (320—325) 

18. Notes given for patent rights (330—332) 

29. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform, There is, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 
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NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE Il. FORM AND INTERPRETA- 
TIon (Continued) 


The third requirement, set forth in sec. 
10, to which an instrument must conform 
to be negotiable, is that it 

“(3) Must BE PAYABLE ON DEMAND 
OR AT A FIXED OR DETERMINABLE FUTURE 
TIME.” 





This requirement relates to the TIME 
when the instrument is payable, providing 
that necessary certainty of time of pay- 
ment, without which the instrument would 
be valueless as a circulating medium. 

We have seen, by sec. 21, what consti- 
tutes the requisite certainty of sum; and 
by section 22, when the promise or order 
to pay is to be regarded as absolute and 
unconditional, so as to provide the requi- 
site certainty of payment depending on 
the promise; and now approach section 
23, which deals with particularity as to 
what constitutes a determinable future 
time—a later section, 26, particularizing 
when the instrument is payable on de- 
mand. We quote the section: 


Src. 23. DETERMINABLE FUTURE TIME; 
WHAT CONSTITUTES.—An_ instrument is 
payable at a determinable future time, 
within the meaning of this act, which is 
expressed to be payable: 

1. At a fixed period after date or sight; 
or 

2. On or before a fixed or determin- 
able future time specified therein; or 

3. On or at a fixed period after the oc- 
currence of a specified event, which is cer- 
tain to happen, though the time of hap- 
pening be uncertain. 

An instrument payable upon a contin- 
gency is not negotiable, and the happen- 
jng of the event does not cure the defect. 


Certainty of time of payment is obvious 
when the instrument is payable “at a fixed 
period after date or sight.” Among the 
common forms of negotiable instruments 
are those payable thirty, sixty or ninety 
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days “after date;” or “on January tst,after 
date;” or “thirty days after sight.” In 
the former class, the time of payment is 
absolutely fixed in the instrument itself; 
in the latter class—after sight—the time 
of payment is absolutely fixed by present- 
ment to the drawee. Instruments 
taining such terms of payment, do not re- 


con- 


quire discussion. 

An instrument which is payable “(2) 
on OR BEFORE a fixed or determinable fu- 
ture time specified therein” also conforms 
to the requirement of negotiability. 

For many years it has been quite com- 
mon in commercial dealings to execute 
promissory notes, substantially as fol- 
lows: 


‘‘For value received, I promise to pay 
to Charles Richey, or bearer, $30, on oR 
3EFORE the rst day of May next” etc. 


Or as follows: 


“On OR BEFORE Six months from date, I 
promise to pay Andrew Gillespie, or order, 
the sum of $100, for value received,” etc. 


The courts in several states have been 
called upon to pass upon the negotiability 
of such instruments, Generally, but not 
universally, they have been held negoti- 
ble, as affording the necessary certainty 
of time of payment, notwithstanding the 
words “OR BEFORE,.”” We quote the reas- 
oning of Cooley J., in Mattison v, Marks, 
3t Mich. 423, in holding a note payable 
“on or before” a day named, to be nego- 
tiable. 

“It seems to us that this note is paya- 
ble at a time certain. It is payable cer- 
tainly, and at all events, on a day particu- 
larly named; and at that time, and not 
before, payment might be enforced against 
the maker. It is impossible to say that 
this paper makes the payment subject to 
any contingency,or puts it upon any con- 
dition. The legal rights of the holder 
are clear and certain; the note is due ata 
time fixed and is not due before. Trve, 
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the maker may pay sooner if he shall 
choose, but this option, if exercised, 
would be a payment in advance of the le- 
gal liability to pay, and nothing more, 
Notes like this are common in commer- 
cial transactions, and we are not aware 
that their negotiable quality is ever ques- 
tioned in business dealings. It ought not 
to be questioned for the sake of any dis- 
tinction that does not rest upon sound 
reason, and we can discover no sound 
reason for the distinction 
upon,” 


here insisted 


The supreme court of Ohio (Jordan vy, 
Tate, 19 O. S. 586) also tersely express 
the rule thus: 

“The negotiable character of a promis- 
sory note is not affected by the fact that 
it is made payable by its terms on or be- 
fore a future day therein named. Though 
the maker has a right to pay such note at 
any time after its date, yet for all purposes 
of negotiation, it is to be regarded as a 
note payable solely on the day therein 
named,” 

The contrary reasoning is expressed by 
Gray, C, J. in Stults v. Silva, 119 Mass. 
139, where a note promised to pay the 
amount in a year and a half from its date 
or sooner at the maker’s option, the Jus- 
tice saying that the time of payment is 


, 


uncertain, and depends upon the election 
of the maker and “the contract not being 
a promise to pay a fixed sum of money at 
a definite time, lacks the essential quality 
of a negotiable promissory note.” 

But, outside of Massachusettss, the view 
that a note payable “on or before”’ 
named, is a certain promise to pay onthat 
day, with a mere option or right of elec- 
tion of the maker to pay sooner if he 
chooses,and that such 2 note is negotiable, 
has been quite generally adopted. 

The courts of Colorado, Rhode Island, 
Texas, Vermont, New Hampshire, Ohio, 
Missouri and Michigan have rendered de- 
to this effect. the 


a day 


cisions Sometimes 





THE NEGOTIABLE INSTRUMENTS LAW. 


form of note is like the following: 


“Oct. 18, 1880, 

“Twelve months after date (or before 
if made out of the sale of Drake’s Hay 
Fork and Hay Carrier) I promise to pay,” 
etc 

The Supreme Court of Iowa has over- 
ruled the objection that such a note was 
not certain as to the time of payment, 
and held it to be negotiable, and the su- 
preme court of Pennsylvania has madea 
similar ruling. 

The provision of the Negotiable Instru- 
ments Law, therefore, that an instrument 
payable “on or before a fixed or deter* 
minable future time’’ 
vides a 


is negotiable, pro- 
accordance with that 
adopted by nearly all the courts which 
have considered the question of negotia- 


rule in 


bility of instruments so payable; and, in 
Massachusetts, the contrary judicial doc- 
trine is upset by the new enactment. 

The act further provides that an instru- 
ment is negotiable where it is payable 
(3) on or at a fixed period after the oc- 
currence of a specified event, which is cer- 
tain to happen, though the time of hap- 
pening be uncertain,” 

The 


ponder upon this clause and draw upon 


student of commercial law will 
his memory of events, or upon his imagi- 
nation, to bring to view what “specified 
event,” sure to happen at some time, but 
at what time uncertain, is of such nature 
as to form the certain basis of maturity 
of a negotiable instrument. Promissory 
notes have sometimes been drawn pay- 
able “when A becomes of age,’’or so many 
days after that event. an in- 
strument come within the requirement? 
No, because if A dies before he becomes 
of age, the event which matures the in- 
strument will never happen. Such instru- 
ments have been held non-negotiable. 
(Goss v. Nelson, 1 Burr, 226). 

The “specified event” which is sure to 
happen, though the time of happening be 


Does such 
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uncertain, is the visitation of the “grim 
reaper” and strange as it may seem in a 
system of negotiable instruments designed 
for purposes of circulation, bills or notes 
made payable at, or so many days after, 
the death of the maker have been wel- 
comed by the courts into this privileged 
class. The theory is that the time of 
payment is sure to arrive, hence there is 
no uncertainty about the instrument, and 
it is negotiable. But when the event will 
happen, in a month, in a year, twenty, 
or fifty years hence, would seem such an 
uncertain matter, as practically to render 
the instrument, an unfit medium for cir- 
Numer- 
ous decisions have, however, affirmed the 
negotiability of such instruments, and 
subdivision 3 of sec, 23, merely enacts the 
judicial rule in statutory form, 


culation as a money substitute. 


We cite one of the most recent cases as 
an illustration, Shaw v. Camp, 160 II], 
425, in which the following instrument 


was held to be negotiable: 
$750. Bement, Ill. Dec. 27, 1890. 
After my death date, 1 promise to pay 
E. Hanson Camp or order, the sum of 
$750. without interest, at per cent, 
per annum from date, valug received. 
Edward Swaney. 


It cannot be conceived that a bank 


would use its depositors’ money, repay- 


able on demand, in the purchase or dis- 
count of such an instrument, which might 
not become payable for fifty years; nor 
that a creditor would take it at a fixed 
value in payment of a debt; nor that a 
purchaser in the market would give equiv- 
alent (?) value therefor, Clearly, such in- 
struments serve none of the purposes for 
which negotiable instruments are pecu- 
liarly fitted; and the policy of enlarging 
and encumbering the category of negoti- 
tiable instruments, with others that are un- 
suitable, may be questioned. 

In the case above cited, while it was 
conceded that a negotiable instrument 
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might be made payable on the death of a 
certain person, or at a fixed time there- 
after, or on demand after such death, it 
was claimed that this particular note was 
not negotiable because the words “after 
my death date” meant some 
time after that event. But the court 
overruled the contention, construing the 
note as falling due at once after the death 
of the maker. 

In the three foregoing subdivisions of 
section have been particularized the 
cases when an instrument is regarded as 
payable at a determinable future time, 
and negotiable. 


uncertain 


?2 


“2 


The section concludes 


with the provision that 
‘An instrument payable upon a contin- 
gency is not negotiable, and the happen- 
ing of the event does not cure the defect,” 
The reason underlying such a provision 


is obvious. Whenever an instrument is 
payable on a contingency, the event may 
never happen; hence there canbe no cer- 
The fol- 


lowing cases may be cited as illustrating 


tainty concerning the payment. 


instruments, which have been held non- 
negotiable, because not payable ‘abso- 
lutely and at all events,” but dependent 
upon contingency, or condition 
therein expressed. 

In White v. Cushing, 88 Me., 339, an 
order on a bank for payment of money 
contained this clause: “THE BANK BOOK 
OF THE DEPOSITOR MUST ACCOMPANY THIS 
ORDER.” It was contended this clause 
deprived the instrument of negotiability 
because it made its payment subject to a 
contingency. The court so held, saying: 
“Without these words, the instrument 

payable absolutely, and there is no 
apparent uncertainty affecting its ne- 
gotiability. With them, the order is pay- 
able only upon contingency, or condition, 
and that is upon the production of the 
drawer’s bank book, This is rendered 
imperative from the language employed, 
and the bank upon which the order is 


some 


is 
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drawn would have the right to insist upon 
such production of the book in compli- 
ance with the terms of the order; and the 
case shows that it has refused payment 
upon presentation of the order for the 
reason that it was not accompanied by the 
bank book. It cannot, therefore, be re- 
garded as payable absolutely and without 
any contingency that would embarrass 
its circulation. 
power to defeat its payment by withhold- 
ing the bank book. Certainly, the bank 
book of the depositor is within his own 
control rather than that of the 
“of this order.” 


The drawer has it in his 


indorsee 


In Warden v. Dodge, 4 Denio, 159, the 
promise was to pay the money three years 
after date “oUT OF THE NET PROCEEDS, 
AFTER PAYING AND EXPENSES 
OF TO BE RAISED AND SOLD 
BED, ON THE LOY THIS DAY 
VEYED BY EDWARD MADDEN 
DODGE, WHICH BED TO 
THE ORE DISPOSED OF, 
CONVENIENTLY MAY BE,” 

It was held this instrument was not 
negotiable, as it was not such an en- 
gagement as fulfilled requirement 
of the law merchant that a _ negoti- 
able note must be payable absolutely and 
not upon any contingency as to time or 
Although the promise was to pay 
at a certain time, payment was to be made 
“out of the net proceeds” etc. The court 
said: “Here was a contingency; the fund 
might turn ont to be inadequate, in which 
case there would be no obligation to pay 
at any time. It is not a promise to pay 
‘absolutely and at all events’ as a promis- 
sory note always is.” 

In Connecticut, the accompanying note 
was held (Bank v. Alton, 60 Conn. 406) 
non-negotiable, because not payable abso- 
lutely and at all events: 

This note was discounted by a bank for 
an indorsee on the theory that it was a 
negotiable instrument; turning out other- 


THE COSTS 
ORE FROM 
CON- 


EDWIN 


THE 
TO 
Is BE 


AS 


OPENED, 
AND 


SOON AS 


the 


event. 





CHECKS LOST IN MAIL. 


wise, the bank was unable to have re- 
ourse upon a responsible indorser. ‘The 
contract was construed as giving the 


So. Woodstock, Ct., 
March 4, 1889. 
Received of W. H. Walker, this day, 
one bay horse, Vinton horse, one ex- 
press wagon, for which I promise to 
pay said Walker or order, one hundred 
and fifty dollars, five months from date 
at First Nat. Bank, Webster, with in- 
terest at —— per cent. Said property 
to be and remain the entire and abso- 
lute property of said Walker until paid 
in full by me. And I hereby agree not 
to sell or dispose of, and to keep said 
property in good order and condition 
as the same now is. And should said 
horse die before said sum is fully paid, 
I hereby agree to pay all sums due 
thereon. And should said property be 
returned to or taken back by said 
Walker, I agree that all payments made 
thereon may be retained by said Walk- 
er for the use of said property. 
Charles H. Moore.” 


eeeeeee® 


** $150. 


THE LOSS OF A CHECK 


The Journal recently published a dis- 
heft from the 
mail of a check payable to bearer, the 
question being whether the loss of the 
amount under the particular circumstan- 
ces, should fall upon the sender or addres- 
see, where the check had been negotiated 
by the thief for value. Millions of dol- 
lars of checks are daily entrusted to the 
ustody of the United States mail; but 
venerally being made payable to the or- 
der of payees, this form of ordering pay- 
ment affords protection both to drawer 
and payee in case of Joss, as their nego- 
tiation can only be effected by means of 
forgery for which neither sender nor ad- 
dressee is responsible; while if the bank 
mistakenly pays the money on such a 
check, the loss is its own, except where it 
can recover the money from the one re- 
ceiving payment. 

In England, however, there is a statute 
designed to protect bankers in the pay- 
ment of checks bearing forged indorse- 


ussion growing out of a 
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maker the right to return the property to 
the payee, in which event he would not 
be liable to pay what remained unpaid of 
the amount. The court said: “It does 
not appear upon the face of the instru- 
ment in suit that the maker’s promise will 
at any time, be absolutely enforceable, or 
that the event upon which the duty of 
payment depends, is one over which the 
payee or holder will have entire control.” 
In all the above cases, the instruments 
are not negotiable, because their payment 
depends upon a contingency; also because 
the promise or order is not unconditional; 
the separate requirements of the Negoti- 
able Instruments Law that the Instru- 
ment ‘‘must contain an unconditional 
promise or order,” and that “an instru- 
ment payable upon a contingency is not 
negotiable,” being largely co-relative. 
(Continned in next number.) 


IN THE MAIL. 


ments, by virtue of which, payment by 
the bank of a check bearing the pur- 
ported indorsement of the payee (whether 
genuine or not), is valid; the risk of loss 
in such cases arising from the forged in- 
dorsement, being shifted from the banks 
to the parties dealing in such checks, By 
accompanying legislation known as the 
“Crossed Check System,” partial protec- 
tion is afforded those who entrust 
checks to the mails, for if the check is 
“crossed generally” by the drawer, it can 
only be collected through some banker, 
and if “crossed specially” only through 
the banker to whom it is crossed; and by 
thus restricting its collection the chances 
for a successful negotiation by the thief 
and forger are lessened, and if negotiated, 
the career of the check can be more read- 
ily traced, 

The fact certainly is, however, that 
checks payable to order and protected by 
crossing in England are sometimes lost 
or stolen from the mail and successfully 
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negotiated by the wrongdoer and collect- 
ed, the same as bearer checks in America, 
We have before us the report of a recent 
decision in the English Queen’s Bench 
Division wherein a check payable to the 
order of a named payee and crossed gen- 
erally, had been stolen from the mail, the 
indorsement forged,and the check collect- 
ed from the drawee. Of the 
drawee bank which paid the check upon 
the purported indorsement of the payee 
was protected, and the controversy was 
between the sender and addressee as to 
which should bear the loss under the par- 
ticular circumstances of the case. A brief 
statement of the facts and decision made 
will prove interesting, 


course, 


as showing how 
such losses sometimes occur in English 
check dealings, and also where the ioss 
will fall in a given case, as between the 
sender of the check, and the one to whom 
it is addressed. 

A few days before his death, on March 
29th, 1898, G. B. Baker, one of the edit- 
ors of the “Pall Mall Gazette” in London, 
applied to “Lipton, Limited,” for an al- 
lotment of shares, and paid £125 as ap- 
plication money. ‘The company did not 
allot the full number of shares asked, but 
only 25 shares, appropriating therefor 
£12. ros. out of the £125. On March 30, 
1898 (after the death of Mr. Baker of 
which it was ignorant), the company drew 
a check for £112. 10s. (the return bal- 
ance) to the order of “G. B. Baker,” which 
it crossed generally, and on March 31, post- 
ed this check, together with the allotment 
letter of the 25 shares to “G, B. Baker, at 
the “office of the Pall Mall Gazette,”’ which 
was the address furnished by Mr. Baker 
on his application, 

This check, bearing an indorsement 
“George Bartrick Baker,” was subsequent 
ly paid into Martin’s Bank, Limited, Lom- 
bard Street, by the Barberton Develop- 
ment Syndicate, Limited, credited to the 
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syndicate, and the check collected. Ba- 
ker’s indorsement was admittedly forged 
by some person. The English statute, as 
we have seen, protected the payor bank in 
its payment on such a forgery, and the 
question the was between 
“Lipton Limited” the drawer of the check, 


as to loss 
and the estate of the deceased payee. 
The administratrix of Baker having 
sued “Lipton Limited” for the amount, it 
was contended on behalf of the latter that 
the contract between the deceased man, 
Baker, and the company, was that the bal- 
ance of the application money should be 
returned by post; that the company had 
implied authority to do this; hence the 
postoftice was constituted the agent of 
Baker, and upon posting the check, the 
obligation of the company was fulfilled. 
On the other hand it was urged that 
there was no implied authority to return 
the money by post. Unless the money 
actually reached Baker or his representa- 
tives, the company was discharged. Fur- 
thermore, as Baker died on March 29th, 
if any authority had been given by him, it 
was revoked on that day 
office, therefore, could not be his agents 
on March 3tst, the day the check was 


and the post- 


posted. 

Mr. Justice Ridley, in giving judgment 
for the plaintiff, Mrs. A. L. Baker, admin- 
istratrix, said that there was no defense 
to the action. He regretted that it wasa 
case in which one of two innocent per- 
There was no implied 
In 


sons must suffer. 
request toreturn the money by post. 


a case like the present, where there was 
no request by the plaintiff that the check 
should be sent by post, he thought the 


check was so sent at the risk of the send- 
er. It did not constitute payment until 
the check was received. 
opinion that, even if defendants had au- 
thority to send the check by post, it was 
determined by the death of Baker, 


He was also of 
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Fhe Law of Commercial Paper in Kansas. 


A Review of the Decisions of the Kansas Courts, and Statutory Enactments, upon Bills, Notes 
Checks and Kindred Subjects. 


The territory of Kansas was created 
by act of Congress approved May 30, 
1854; and Kansas became a state Janu-— 
ary 29, 1861. At the outset of the or- 
ganization of the territory the need was 
felt for statutory regulation of those 
commercial instruments, so largely used 
in place of money in the payment or 
settlement of debts and the exchange of 
property; hence in 1855 ‘‘an act con— 
cerning bills of exchange and negotiable 
promissory notes” (chapter 14) was 
passed by the territorial legislature in 
creation of a class of mercantile paper; 
also a further ‘‘act concerning bonds 
and notes,” (chapter 16). By the first 
act, a note payable to bearer or toorder 
was made negotiable and placed on the 
same footing of inland bills of exchange; 
while all other notes came under the 
provisions of the act in relation to bonds 
and notes, and were assignable, but not 
negotiable. These early acts were cop- 
ied literally from the statutes of Mis- 
souri. 

But the transplanting of the Missouri 
statute in Kansas was accompanied with 
one alteration. The Missouri law pro- 
vided the following requisite of negotia- 
bility: that every promissory note for the 
payment of money, expressed on the 
face thereof to be for value received, 
negotiable and payable without defalca- 
tion,shall be due and payable as therein 
expressed,and shall have the same effect 
and be negotiable in like manner as in- 
iand bills of exchange. This provision 
was omitted from the Kansas statute, 
and supplanted by a more simple pro- 
vision, making a note payable to order 


or to bearer negotiable as an inland bill 
of exchange, the criticism being ex- 
pressed that ‘‘this section of the Mis- 
souri statute created a class of commer- 
cial paper in that state unknown in the 
commercial world, and unknown in any 
state of this Union,” and that ‘‘the law 
in this territory in regard to notes is 
now the same as in the other states ex- 
cept Missouri.”’ 

It will serve no useful purpose to de- 
tail the provisions of these early acts, 
they having been superseded by another 
enactment, which as amended and sup- 
plemented is the law of the state to-day. 

The present law governing negotiable 
instruments in the state of Kansas— 
providing for aclass of mercantile paper 
in the state—is known as chapter 115 of 
the General Statutes of 1897 (consisting 
of chapter 14 of the General Statutes of 
1868 with subsequent amendments and 
additions), and is as follows: 


The Kansas Negotiable Instruments 
Statute. 


Chapter 115, General Statutes of 1897, 
Bonds, Notes and Bills of Exchange. 


INSTRUMENTS NEGOTIABLE, 


Section 1. All bonds, promissory 
notes, bills of exchange, foreign and in- 
land, drawn for any sum or sums of 
money certain, and made payable to any 
person or order, or to any person or 
bearer, shall be negotiable by indorse- 
ment thereon if payable to order,and by 
delivery if payable to bearer, so as to 
absolutely transfer and vest the property 
thereof in each and every indorsee or 
holder successively; but nothing in this 
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section shall be construed to make nego- 
tiable any such bond, note or bill of 
exchange drawn payable to any person 
or persons alone,and not payable to any 
order, bearer or assigns, 


NEGOTIATION WHEN OVERDUE. 


Sec. 2. If any such bond, note or bill 
of exchange, shall be indorsed or deliv- 
ered as provided in the preceding sec- 
tion, after the day on which it is made 
payable, and the indorsee shall institute 
an action thereon against the maker. 
drawer or obligor, thc defendant shall 
be allowed to set up the same defence as 
he might have done had the same action 
been instituted in the name and for the 
use of the person to whom the said bond, 
note or bill was originally made paya- 
ble. 

INDORSEE TAKING BEFORE DUE WITH No- 
TICE OF PAYMENT. 

Sec. 3. [If any such bond, note or bill 
of exchange shall be indorsed on or be- 
fore the day on which the same is made 
payable, and the indorsee shall institute 
an action thereon, the defendant may 
give in evidence at the trial any money 
actually paid on such bond, note or bill 
of exchange, before the same was in- 
dorsed or assigned to the plaintiff, on 
proving that the plaintiff had notice of 
the said payment before such indorse- 
ment was made and accepted. 


DAYS OF GRACE, 


Sec. 4. All bonds, notes and bills of 
exchange, except bank checks and sight 
drafts, made negotiable by this act,shall 
be entitled to three days grace in the 
time of payment. 

Sec. 5. Whenever the third day of 
grace falls upon Sunday, the fourth day 
of July, the 25th day of December, the 
first day of January, or upon any day 
appointed by the President of the United 
States or the Governor of this State, for 
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a public fast or thanksgiving, the next 
preceding business day shall be deemed 
the last day of grace.* 


AUTHORITY AND DUTY OF NOTARIES CON- 
CERNING DEMAND, PROTEST AND NOTICE. 
Sec. 6. Notaries shall have authority 
to demand acceptance or payment of 
foreign and inland bills of exchange and 
of promissory notes,and protest thesame 
for non-acceptance or non payment, as 
the case may require, and to exercise 
such other powers and duties as by the 
law of nations and commercial usage 
may be performed by notaries public. 
Sec. 7. Every notary public, when any 
bill of exchange, bond or promissory 
note is by him protested for non-pay— 
ment or non-acceptance, shall give no- 
tice thereof in writing to each party 
protested against,immediately after such 
protest is made, and such notice may in 
all cases be given by depositing the 
same in the postoffice, postage paid,and 
directed to the party protested against, 
at his known or reputed place of resi- 
dence; and the notary shall make and 
deliver to the holder of the instrument 
so protested a certificate of the time and 
and manner of making such protest, the 
parties protested against, and of the 
time and manner of serving the notice 
upon the several parties protested 
against. Such certificate shall be evi- 
dence of a due presentment, demand 
and refusal to pay or accept for payment 
a bond, promissory note, or bill of ex- 
change, and of the giving of notice 
thereof to the parties protested against, 
at the time and in the manner stated in 


*Note—By chapter I2s5 L. 1886, May 30 is made a 
legal holiday; as isthe first Monday of September 
by chapter 145 L. 1891, and February 22 by chapter :é1, 
L. i895. These three days are the only legal holidays 
authorized or recognized by the law of the state. The 
days enumerated in section 5 are not thereby made 
legal holidays, but that section simply fixes the day 
on which days of grace in such cases shall expire. 
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such certificate, until the contrary is 
shown .* 


REMEDY OF INDORSEE OR HOLDER, 


Sec. 8. Any indorsee or holder, to 
whom any such bond, note or bill of ex- 
change made negotiable by this act is 
made payable by such indorsement or 
delivery, may institute and maintain an 
action on such bond, note or bill for the 
recovery of the money due thereon, 
against the maker, drawer or obligor ,or 
against the indorser, having first used 
due diligence to obtain payment of the 
drawer, maker or obligor. 


DUE DILIGENCE DEFINED. 


Sec. 9. The demand of payment from 
the maker or drawee, on the last day of 
grace, and notice of non-payment there- 
of to the indorser or drawer within a 
reasonable time thereafter, shall be ad- 
judged due diligence under this act,un- 
less the indorsement shall express other 
conditions. 

ACCEPTANCE, 

Sec. 10. No person within this state 
shall be charged as an acceptor of a bill 
of exchange, unless his acceptance shall 
be in writing, signed by himself or his 
lawful agent. 

Sec. 11. If such acceptance be written 
on paper other than the bill, it shall not 
bind the acceptor, except in favor of a 
person to whom such acceptance shall 
have been shown, and who, in faith 
thereof, shall have received the bill for 
a valuable consideration. 

Sec. 12. An unconditional promise in 
writing, to accept a bill before it is 
drawn, shall be deemed an actual ac- 


*In addition to the above, ch. 98 Gen. Stat. 1897 pre- 
scribes the general powers and duties of notaries pub - 
lic, Section Io of that Statute provides: “In cases of 
protest for banks or banking corporations, notaries 
shall keep a register thereof in a book provided for 
that purpose by the bank or banking corporation; and 
the notary shall not be required to deliver such regis- 
ter to his successor in office, but shall leave the same 
in the possession of such bank or banking corporation,’ 
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ceptance in favor of every person to 
whom such written promise shall have 
been shown, and who, upon the faith 
thereof, shall have received the bill for 
a valuable consideration. 

Sec. 13. Every holder of a bill pre- 
senting the same for acceptance, may 
require that the acceptance be written on 
the bill, and a refusal to comply with 
such request shall be deemed a refusal to 
accept, and the bill may be protested 
for non-acceptance. 

Sec. 14. The preceding sections shall 
not be construed to impair the right of 
any person to whom a promise to accept 
a bill may have been made, and who,on 
the faith of such promise, shall have 
drawn or negotiated the bill, to recover 
damages of the party making such prom- 
ise, on his refusal to accept such bill. 

Sec. 15. Every person upon whom a 
bill of exchange may be drawn, and to 
whom the same shall be delivered for ac- 
ceptance, who shall destroy such bill ,or 
refuse within 24 hours after such deliv- 
ery or within such period as the holder 
may allow, to return the bill accepted 
or non accepted to the holder, shall be 
deemed to have accepted the same. 

DAMAGES RECOVERABLE ON PROTESTED 

PAPER, 

Sec. 16. All bonds, notes and bills 
made negotiable by this act which shall 
be drawn for the payment of any sum of 
money, and such bond, note or bill shall 
be legally protested for non-acceptance 
or non payment, the drawer or drawers, 
indorser or indorsers, maker or makers, 
obligor or obligors, shall be subject to 
the payment of 6 per centum damages 
thereon if drawn upon any person or 
persons, bank or body corporate within 
or without the jurisdiction of the United 
States and beyond the limits of this state; 
and such bill, bond or notes shall in all 
cases bear interest at the rate of 7 per ct. 
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per annum* from the date of the protest 
until the money therein drawn for shall 
be fully satisfied and paid, unless a dif- 
ferent rate is stipulated in such bill, note 
or bond; but no person or persons, bank 
or body corporate residing within the 
limits of this state, shall be liable for 
protest damages on any bond, note or 
bill heretofore or hereafter protested for 
non-acceptance or non payment. 

Sec. 17. No damages on account of 
protest shall be recoverable on any bill 
of exchange, foreign or inland, bond or 
note, that may hereafter be drawn or 
made in this state, and which shall be 
protested for non—acceptance or non- 
payment tnereof, or which shall contain 
a waiver of protest, if it shall have been 
agreed, understood or intended by and 
between the drawer or indorser, and 
the payee or indorsee of such bill, bond 
or note, at the time of its delivery, that 
the same should, or might be paid at any 
other place than that upon which it was 
drawn, or by any other person, firm or 
company than the person, firm or com- 
pany upon which it was drawn or by 
whom it was made. 


SUITS ON INSTRUMENTS. 

Sec. 19. It shall be lawful for any 
person or persons having the right to de- 
mand any sum of money upon any pro- 
tested bill of exchange, bond or note as 
aforesaid, to commence and prosecute 
an action for principal, damages, inter- 
est and charge of protest against the 
drawers or indorsers, makers or oblig- 
ors, jointly or severally,or against either 
of them separately; and judgment shall 
and may be given for such principal, 
damages and charges, and interest upon 
such principal after the rate as afore- 


*By ch. 164, Laws 1889, sec.!1, the legal rate of interest 
is made 6 per cent.when no other rate is agreed upon. 
The effect of tbis is to change the above rate from 7 to 
6 per cent, 
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said, tothe time of such judgment, to- 
gether with costs of suit. 

Sec. 10. In all actions upon bonds, 
notes, bills of exchange, or other instru- 
ments of writing, whenever any of the 
parties thereto are designated by the in- 
itial letter or letters, or some contraction 
of the Christian or first name or names, 
it shall be sufficient to designate such 
person by the same initial letter or letters 
or contraction of the first name or names 
instead of stating the Christian or the 
first name in full, 


PRESCRIBING MODE OF PAYMENT OF 
OBLIGATIONS. 

Sec. 20 From and after the passage 
of this act, all obligations of debt, judg- 
ments or executioas stated in terms of 
dollars, and to be paid in money, if not 
discharged in United States legal tender 
notes, shall be payable in either the 
standard silver or gold coins authorized 
by the Congress of the United States, 
all stipulations in the contract to the 
contrary notwithstanding. 


Summary of the Act. 


This statute provides what instru- 
ments are negotiable; that negotiation 
when overdue does not carry freedom 
from equities; that a payment upon the 
instrument, if known to an indorsee 
when taking the instrument before due, 
is chargeable against him; provides days 
of grace and for maturities in case of 
holidays; provides the authority of no- 
taries to make demand, protest, and give 
notice and the effect of the notary’s cer- 
tificate as evidence; authorizes suit on 
the instrument by an indorsee or holder 
against makers, and against indorsers 
after due diligence has been exercised to 
obtain payment of the maker and defines 
due diligence in making demand and 
giving notice; requires acceptances to be 
in writing and makes other provisions 











concerning acceptances and promises to 
accept; provides for the damages recov- 
erable on protested paper made payable 
beyond the limits of the State; provides 
for suits on protested paper, the parties 
who may be sued, and how the parties 
shall be named when there is an initial 
or contraction of the first name. Also 
provides that instruments, if not dis- 
chargeable in legal tender notes, shall 
be payable in either standard gold or 
silvercoins, notwithstanding stipulations 
to the contrary. 

In addition to this act, which provides 
the general scheme of negotiable paper 
in the State, there exist numerous de- 
cisions of Kansas courts upon questions 
which have arisen concerning bills, notes 
and other instruments, the propositions 
announced in these decisions perfecting 
in greater detail the system of negotiable 
paper, broadly outlined by thestatutory 
enactment. These decisions it is now 
proposed to review for the instruction 
and guidance of all persons dealing in 
the negotiable paper of Kansas, both 
within and without that state. 
Stipulations in Notes for Costs of Collection 

and Attorney Fees. 

It was formerly very common in Kan- 
Sas to insert as part of the terms of a 
promissory note, unquestionably other- 
wise negotiable in form, a clause to the 
effect that if the note is not paid when 
due, and the holder is obliged to bring 
Suit on it, the maker will also pay the 
costs of collection and a reasonable at- 
torney’s fee. The question whether the 
addition of a clause of this character de- 
stroyed the negotiability of the instru- 
ment by making the amount payable 
thereon uncertain,aruse in Kansas in the 
early seventies upon the following note: 
$250. Topeka, Kan., Jan. 24, 1874. 

Thirty-nine (39) days after date, we 
promise to pay to the orderof John Sea- 
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ton, at the Topeka Bank and Savings 
Institution, Topeka, Kansas, two hun- 
dred and fifty ($250) with interest at 12 
per cent. per annum after due until paid. 
Also costs of collecting, including reasonable 
attorney's fees, if suit be instituted on this 
note, Value received. 
Topeka Rolling Mill Co., 
By R. D. Coldren, Pres. 


This note was put forth into the 
commercial world by the indorsement of 
Seaton, the payee, and purchased on the 
theory that it was negotiable paper. 
But having been dishonored by the 
makers at maturity, and the indorser, 
Seaton, having been sued thereon, he 
contended that he could not be held lia- 
ble as an indorser of negotiable paper, 
for the reason that the instrument in suit 
was not negotiable. His claim, techni- 
cally stated in court, was “that because 
of the stipulation for payment of costs of 
collection and attorney fees,the amount 
due on the paper is uncertain, while both 
the common law and the statuteof Kan- 
sas define negotiable paper as drawn for‘a 
sum or sumsof money certain.’” The su- 
preme court of Kansas, however, after 
due consideration, held that the negotia- 
bility of the instrument was not affected 
by the stipulation in question, saying: 
‘‘The amount due at the maturity of the 
paper is certain; and the only uncertain- 
ty is in the amount which shall be col- 
lectible in case the maker defaults at the 
maturity of the paperin his promise to 
pay, and the holder is driven to the 
necessity of instituting a suit for the 
collection, and then only as to the ex- 
penses of such collection,” This decis- 
ion was rendered in the case of Seaton 
v. Scovill in the year 1877 and is re- 
ported in vol. 18 of Kan. reports, p. 433. 

The people of Kansas, however,did not 
approve of such stipulations, and on 
March 1,1876, a law was passed making 
it unlawful, thereafter, to contract for the 
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payment of attorney fees in any note, 
bill of exchange, bond or mortgage,and 
providing that ‘‘any such contract or 
stipulation for the payment of attorney 
fees shall be null and void.” 

This prohibitory law still remains in 
force, and as a consequence, stipulations 
for attorney fees are not now so fre- 
quently inserted as part of the terms of 
promissory notes. But occasionally a 
note offered for discount, or for negoti- 
ation, contains such a clause, and the 
question then arises, what effect has it 
upon the validity and negotiability of 
the note, since the law of 1876? This 
question came before the supreme court 
of Kansas at its January (1896) term 
(Gilmore v. Hirst, 56 Kan. 628) and the 
court ruled: The law of 1876 only ren- 
ders nugatory and unenforceable a stip- 
ulation to pay attorney fees, and does 
not vitiate the contract for the payment 
of money. Such a provision is now re- 
garded as mere surplusage, and the ne- 
gotiability of the note is not affected 
thereby. 

Here, then, is the history and status 
of promissory notes, containing stip- 
ulations to pay costs of collection 
and attorney fees. Originally, the note 
was held negotiable, as the amount 
payable at maturity was certain; later, 
after such provisions were nullified by 
legislative enactment, the note is still 
held negotiable as such provisions are 
without effect—mere surplusage and 
unenforceable. Such forms of notes, 


therefore, are still bankable and negoti~ 
able for their face value 


NotesWith Contingent Interest Clauses, 

The negotiability of the following 
note has come before the Kansas courts 
for consideration: 


$200. , Kansas, , 1878. 
One year after date, I promise to pay 
- or order two hundred ($200) with 
interest at 12 per cent per annum after 
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maturity. J// this note is not paid at ma- 
turity the same shall bear 12 per cent inter- 
est from date. 


A note in this form had been pur- 
chased from the payee for value before 
maturity, without notice of any defenses. 
The maker had refused payment. If it 
was a negotiable instrument, as the 
purchaser supposed ,it was collectible by 
him from the maker for its face amount, 
with interest from date, but if it was not 
negotiable, it appearing that there was 
usury in its inception, the purchaser 
would then stand in the shoes of the 
payee and could not recover acent. The 
negotiability of the note, therefore, was 
the crucial test. The district court in 
Kansas to which the case was first 
brought, held that by reason of the 
words in the note above italicised, it was 
not negotiable and the purchaser there- 
fore took it charged with the usury. But 
the supreme court of Kansas reversed 
the judgment and declared such a note 
negotiable. It said: 


“Clearly these words do not destroy 
the negotiability of the paper, They do 
not leave uncertain either the fact, the 
time, or the amount of payment, In- 
deed, up to and including the maturity 
of the note, they are entirely without 
force. They become operative only after 
the note is dishonored and has ceased to 
be negotiable,and then there is no uncer- 
tainty in the manner or extent of their 
operation, Thew create, as it were, a 
penalty fornon-paymentat maturity,and 
a penalty the amount of which is defin- 
ite, certain and fixed. In this respect 
they are even less objectionable than the 
Stipulation concerning attorney-fees, 
which was considered in the case of Sea- 
ton v. Scovill.” (Parker v. Plymell, 23 
Kan, 402.) 

This form of note, it will be observed, 
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while negotiable in Kansas, is not uni- 
versally so regarded by the courts in 
other states. Some state courts agree 
with those of Kansas; in other states, 
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however, there is deemed a contingency 
and uncertainty of amount which ren- 
ders the instrument non negotiable. 

(To be continued in November number.) 


THE FRAUDULENT RESTORATION OF CANCELLED WAR 
STAMPS. 


There has recently been disclosed in 
the New York financial district an oper- 
ation of swindling in connection with 
the cancelled war revenue stamps of the 
government, that has doubtless yielded 
the operators large illegitimate profits, 
It is reported that clerks in the offices of 
prominent brokerage firms, having ac- 
cess to documents bearing war revenue 
stamps, have stolen the stamps after 
cancellation and taken them to expert 
chemical swindlers for treatment, The 
chemists would remove all trace of the 


cancelling marks and return them upon 
an agreed basis of profit, the clerks re- 
selling the stamps to their employers at 
full face value. At this writing, one 
arrest has been made by the government 
authorities, and it is expected others 
will follow. 

In view of the ease with which can- 
celling ink marks can be removed by 
chemicals, there is a necessity that the 
government adopt a requirement that 
all adhesive stamps be cancelled by per- 
foration, 


TAXATION OF NEW JERSEY TRUST COMPANIES, 


Corporation Counsel McDermott has 
advised the Jersey City Tax Board that 
an act concerning trust companies which 
provides for the taxation of their real 
and personal property the same as that 
of private individuals, is of doubtful 
constitutionality, and he recommends 
that the tax be levied on their capital 
stock. He mentions the New Jersey 
Title Guarantee & Trust Co. , the Green- 
ville Banking & Trust Co, and the Peo- 
ple’s Safe Deposit & Trust Co. 

Mr. McDermott says: ‘‘I am inclined 
to think that the provisions of this act 
selecting this class of corporations to be 
assessed in the manner described, are 
of doubtful constitutionality. Enter- 
taining a similar opinion in the case of 
the act of 1899 providing for the taxa- 
tion of national bank stock, I advise 


your board to disregard the act and as— 
sess under the oid law. If this course 
was not pursued all holders of national 
bank stock not residing in New Jersey, 
would absolutely escape taxation. In 
the case of the three trust companies 
above named, the total assessment against 
those three companies is now $201,202, 
while if they are assessed upon their 
capital stock issued, the assessment will 
be increased to $350,000 making an in- 
crease in the ratables of the city of S148,- 
800. Where the city will be the gainer 
by resolving any question in its favor, I 
consider it the duty of the city officers 
to give the city the benefit of all doubts, 
and therefore advise you to assess 
those companies upon the amount of 
their capital stock issued and outstand- 
ing.” 








CASHIER’S 


In this number we report a decision 
wherein the cashier of a bank executed 
a bond of indemnity to a sheriff to hold 
him harmless in attaching property in a 
suit brought by one S. (presumably 
one of the bank’s customers) against one 
B. The cashier executed the bond as 
“cashier” and, the levy having been 
wrongful, action was brought upon the 
bond against the cashier individually. 
He claimed that the bond was signed for 
and in behalf of the bank. The court 
holds, however, that the word ‘‘cashier” 
is prima facie descriptive only, and the 
cashier, to overcome the presumptive 
personal liability, must show not only 
that the writing was signed on behalf of 
the bank, but that the bank had the 
power to execute the bond and author- 
ized the cashier to sign it,and that these 
facts were well known and understood 
by the obligee. 

But banks, as incorporated institu - 
tions, have no power to lend their credit 
by going on bonds in attachment, re- 
plevin and other suits between third 
parties; hence wheneversuch obligations 
are undertaken, the individual officer, 
who signs on behalf of the bank, must, 
as a rule, be the sufferer personally, 
whenever a liability on the bond devel- 
ops. Banks in one state are often called 
upon by bank correspondents in another, 
to provide security in some lawsuit con- 
ducted by a customer of the asking 
bank, at the place of the bank to which 
the request is made. Compliance is often 
made, and a bond is executed by some 
officer of the latter bank, presumably on 
behalf of the institution. But when suit 


is brought upon the bond, it develops 
that the transaction is one beyond the 
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INDEMNITY RISKS. 


powers of the bank, and the executing 
officer, to his surprise, is held individu- 
ally liable. Then he will probably seek 
recourse upon the correspondent bank 
which, through some officer, originally 
made the request, and who wrote, for 
instance, that whoever executed the 
bond, would be held harmless. Upon 
this it will further develop that such cor- 
respondent bank had no power to prom- 
ise indemnity, but the officer who wrote 
on behalf of the bank will be personally 
liable. 

For amplification and verification of 
these remarks, we invite attention to the 
decision of the supreme court of Michi. 
gan in Knickerbocker v. Wilson, report- 
ed in4g B. L. J., p. 88, and to the article 
published on page 69, same volume, 
entitled ‘‘Cashiers’ Risks in Execution 
of Indemnity Bonds and Other Writ- 
ings.”’ Also to decision of U.S Circuit 
Court, D. Utah in Seeber v. Commercial 
National Bank, reported in 14 B.L.J. p. 
147,and article on page 157 same volume; 
to which we add the Kansas decision 
published in this number at page 549. 

These cases illustrate to cashiers and 
other officers of banking institutions the 
necessity of more adequately protecting 
themselves in matters of indemnity 
bonds. The banks, themselves, cannot 
execute such bonds on behalf of custom- 
ers and correspondents in cases where 
the banks are not parties—not having 
the statutory power—and such obliga- 
tions become the individual ones of the 
executing officers, Among the decided 
cases we have cited is one where a bank 
through its cashier wrote a bank in a 
neighboring state to provide bond for a 
customer of theformer. The cashier in 
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the neighboring state went on bond,was 
subsequently mulcted thereon, and as a 
finality, the first cashier was held indi- 
vidually liable to the second cashier for 
all damages he had sustained in litigat- 
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ing his own liability, before payment. 
Such things should be guarded against, 
and officers of banks should require 
unquestionable security before person- 


-ally incurring contingent liabilities of 


this nature, 
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The last call for reports from the state banks 
of Kansas issued by Bank Superintendent 
Briedenthal required the banks to report their 
condition on the 7th day of September. The 
returns are now all in, and show a high degree 
of prosperity. 

There are 381 banks reporting. Mr. Breid- 
enthal has compared the returns with those 
under the last call on June 20, when there were 
368 banks reporting. At that time the returns 
showed that there were deposits of $24,091,745.- 
o5. At the present time the reports show that 
there are $26,037,470.29. showing an increase 
during the period between the two calls of 
$1,945,725.24. 

Under the present call, September 7, the 
banks show a reserve of $12,098,024.23. This 
is 44.46 per cent. of the banks’ deposits. On 
June 20 the reserve was $11,233.475.48, or 46.62 
per cent. of the total deposits. 

On September 7, 1899, the surplus in Kansas 
banks over the legal reserve available for loans 
was $6,890,530.18 On July 14, 1898, it was 
$5,046,002.74—an increase during that period 
of $814,527.44. 

Five years ago there were less than twenty 
banks which had deposits exceeding $100,000. 
The differing condition now is shown in the 
table below,there being thirty-five banks which 
reach and exceed $150,000 in deposits. 

Mr. Breidenthal has expressed the opinion 
that the national banks of Kansas would prob- 
ably show $25,000,000 in deposits for the same 
date, which will bring the total deposits, state 





and national banks, up to $51,000,000. He said 
further that the nationals would probably show 
a surplus of $5,000,000, bringing the total sur- 
plus in the state up to $12,000,000, 

The following is the classification of Kansas 
state banks according to their deposits: 


Nineteen banks have deposits under $10,000, 

Thirty-nine banks have deposits over $10,000 
and under $20,000. 

Forty-eight banks have deposits over $20,000 
and under $30,000. 

Sixty-three banks have deposits over $30,000 
and under $40,000. 

Thirty-four banks have deposits over $40,000 
and under $50,000. 

Thirty-three banks have deposits over$50,000 
and under $60,coo. 

Thirty-six banks have deposits over $60,000 
and under $70,000. 

Twenty-four banks have deposits over $70,000 
and under $80,000. 

Ten banks have deposits over $80,000 and 
under $90,000. 

Ten banks have deposits over $90,000 and 
under $100,000, 

Sixteen banks have deposits over $100,000 
and under $125,000. 

Sixteen banks have deposits over $125,000 
and under $150,000. 

Six banks have deposits over $150,000 and 
under $175,000. 

Nine banks have deposits over $175,000 and 
under $200,000. 

Eight banks have deposits over $200,000 and 
under $250,000, 

Four banks have deposits over $250,000 and 
under $300,000, 

Six banks have deposits over $300,000 and 
under $400,000. 

One bank has deposits over $400,000. 

One (Bank of Topeka) has $1,104,685 54, 


NATIONAL BANK CIRCULATION, 


The amount of national bank notes in 
circulation on September 30 was $343,- 
290,128, being an increase of $1,218, 336 
for the month and of $7,933,178 com. 


pared with the same date last year. The 
amount of bonds deposited with the treas- 
urer by national banks tosecure circula- 
tion and deposits aggregate $301,889,450. 
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THE BANK CLERK. 


By A. W. Ehrman, Assistant Cashier Commercial National Bank, Detroit, Mich. at the Ohio Bankers’ 
Convention, October 11, 1899. 


The bank clerk presents a theme for 
discussion at once simple and complicat- 
ed, a theme which may be nothing more 
comprehensive than the personal attri- 
butes and characteristics of the individ— 
ual who bends over your desks and pores 
over your figures. On the other hand, 
he and his environment may be lost to 
view, and we behold in the bank clerka 
humble, but nevertheless important fig- 
ure, a part of a vast system which in- 
volves not alone the welfare of your 
bank, but also the well being of the 
entire financial world, for from your 
clerks come the financiers, bank cashiers, 
bank presidents and authorities on mon- 
etary questions, and upon them often 
depends the fiscal success of nations. 
What then is more important than a 
careful consideration of our subject, 
‘“‘The Bank Clerk.” 

The ideal bank clerk, like the ideal 
poet, is not made, but born, for those 
peculiar qualities which are quite impos- 
sible for him to acquire artificially are 
ever necessary for the realization of our 
ideal. 

The cleik should be a person of good 
habits and home influences, not puritani- 
cal nor bigoted, but knowing moderation 
in al things. Theytell of a young man 
who applied to a bank for a position, 
He had no banking experience, but de- 
pended upon his letters of recommenda- 
tion to secure the coveted position, After 
reading the several letters highly com- 
mending him and extolling numerous 
virtues, and emphasizing the fact that 
the young man had absolutely no bad 
habits, the cashier astonished the appli- 
cant by informing him that he would not 





do. “Why not, may I ask?’ said the 
young man. “Because,”-replied the 
cashier, ‘‘this bank cannot afford to run 
any chances in engaging so model a 
young man as you appear to be,for I fear 
one who has no bad habits has no good 
ones either.” 

A bank clerk should possess, in addi- 
tion to an average education, an especial 
aptitude for quickness and accuracy at 
figures, and the ability to write a plain, 
legible and rapid hand. It is surprising 
how often you find a college graduate 
who, though skilled in the intricacies of 
algebra, geometry and all the higher 
mathematics,yet utterly lacks the ability 
to rapidly run up a column of figures. 

An indispensable factor in clerical 
bank work is neatness, a record of any 
sort with alterations should, if possible, 
be avoided. No bank should under any 
circumstances whatever allow any era- 
sure of ink records, Errors should be 
rectified by a rewriting, irrespective of 
the labor entailed,for very serious pecu- 
niary losses may arise, especially should 
it become necessary to produce in court 
any record bearing signs of alterations 
by erasures. No jury would accept 
such a documentas conclusive evidence, 
but would very likely decide against it. 

Bank cleiks should be retained and 
promoted according to their ability. Too 
often a favored one is advanced because 
of personal influences, or on account of 
more years of service, irrespective of 
efficiency, and frequently in such cases 
a capable young man is kept down. Such 
treatment of clerks often tends to dis— 
courage the entire office force, for dis- 
crimination of this nature will cause 














THE BANK CLERK. 


listlessness instead of energy to pervade 
the atmosphere, It is,perhaps,true that 
a certain amount of envy exists between 
ambitious bank clerks, but the desire to 
see just deserts meted out will ever pre- 
dominate. Again your energetic clerk 
in such cases of favoritism has no assur- 
ance that he will ever be allowed to rise. 
Civil service consistent with ability is a 
good plan in bank management. 

A prescribed course of work should be 
laid out for each clerk ,and its fulfilment 
firmly insisted upon. In this way the 
endless wrangling,which so often occurs 
in a bank where the duties of each clerk 
are not clearly defined, will be avoided. 

Let each clerk be at his post of duty 
promptly at a stated hour. Also insist 
that they leave the office immediately 
after their work is finished, Their duties 
and their close confinement are, to say 
the least, most arduous, and consequently 
as much out door exercise and recrea- 
tion as possible should be indulged in. 
A clerk’s health is of the greatest impor- 
tance to every bank, but is too often lost 
sight of in the whirl and excitement of 
every day life. 

These remarks about the trying ordeal 
of the bank clerk would probably seem 
humorous to the layman, it being the 
popular belief that the day’s work is 
done when the bank closes at two or 
three o'clock. You gentlemen, however, 
know differently. 

The clerks should not be overcrowded 
with work, for as sure as they are the 
bank will suffer, for an unduly taxed 
mind cannot give good results. They 
ought to have sufficient time to think 
about and study their work, instead of 
performing it mechanically, and they 
may thus be enabled to ferret out mat- 
ters which will be of the utmost import- 
ance to the bank. 

The officers should keep in c'os? touch 
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with the office force, gain their confi- 
dence and teach them to feel that their 
interest is the bank’s interest. By fre- 
quent consultations with them about 
their work, their observation of directors’ 
doings and matters in general, much in- 
formation of benefit to the bank will be 
obtained. In turn,best efforts should be 
used to induce them to refer all matters 
of importance to their superiors. They 
should not be censured severely should 
they in the performance of their duties 
differ in their judgment from you. They 
are apt to be frightened,and a feeling of 
temerity may come over them which 
will work to the bank’s detriment. A 
vast amount of information may be ac- 
quired by frequent chats with the mes- 
sengers. While they are usually young 
men and are yet at the bottom of the 
ladder, still they hear, see and learn 
much on their travels through the city 
among merchants, bankers and others. 

Loud talking and wrangling among 
the clerks creates a bad impression with 
the public and cannot fail to disturb the 
rest of the office force. While clerks on 
friendly terms will generally work to- 
gether for the bank’s interest, ill feeling 
among them tends to the bank's disad- 
vantage in many ways, Getter to remove 
the disturbing element than to jeopar- 
dize the bank’s welfare. 

Every clerk should have an annual 
vacation, the taking of which should be 
compulsory. Their absence affords one 
of the best opportunities for discovering 
any existing defalcations. Experience 
teaches that the defaulter usually pre- 
tends to be so engrossed in his work that 
it wonld be inadvisable for him to take 
a rest, the truth being that he is fearful 
lest his shortcomings be discovered dur- 
ing his absence. 

Banks must in most cases be held 
largely responsible for the acts of a dis- 








548 THE BANKING 


honest clerk, because of their neglect to 
avail themselves of such ordinary safe- 
guards as the “double check,” ‘‘audi- 
tor” and ‘‘check desk” systems, or such 
other stringent measures as may be de- 
vised. While it is bevond the power of 
human effort to absolutely prevent dis- 


honesty, yet the exercise of the many 
existing safeguards will undoubtedly re- 
duce such occurrences to a minimum. 

A clerk should be impressed with the 
fact that examinations are not prompted 
by suspicion, but that mutual benefits 
are derived in having his accounts au- 
dited and attested ‘‘correct.’’ An honest 
clerk courts investigation; a dishonest 
one ridicules it. 

The reading of banking law, financial 
journals and monetary questions should 
be encouraged. A bank clerk’s club, 
where able financiers may be heard from 
time to time, is a most commendable 
institution—it would encourage the 
young men to take a deeper interest in 
banking than merely the daily routine 
of clerical work tends to. 

Your clerks should receive a sufficient 
salary to enable them to present a neat 
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appearance at the office. It is more 
pleasurable to come in contact with 


clerks of genteel address than with those 
who are unable from pecuniary reasons 
to give necessary attention to their per- 
sonal appearance. 

Clerks should not be allowed to keep 
a personal check account at their bank, 
as it affords too easy an opportunity for 
manipulating so called forced loans. 

In the treatment of this subject so 
many minor matters suggest themselves 
that it might be difficult to determine 
just where to leave off were it not thata 
lack of time serves as an efficient check 
for further consideration. 

In conclusion I will state that while 
these observations are of too general a 
nature to be applied to every individual 
case, and while conditions existing in 
isolated instances must be dealt with 
according to the peculiar circumstances © 
existing therein, yet I am led to believe 
that the application of the foregoing 
suggestions,to which you have so kindly 
given attention, will in no case prove 
unsatisfactory, and in many will tend to 
the utmost advantage for both bank and 
clerk. 


CASH-TRANSFER COST HIGHER. 


Increase in Treasury Charges for New Orleans Remittances. 


By the terms of the following treasury 
order, in effect October 28, governing 
the transfer of money by New York 
banks to Southern points, the cost of 
making such remittances has been con- 
siderably increased: 


Payments of paper currency in New 
Orleans, except gold certificates ,will be 
made only for large legal tender notes 
deposited with this office, because they 
must be received and destroyed to per- 
mit the issue of small denominations. 

Banks and others in your city desiring 
to make such deposits will be required 
to pay express charges at bankers’ rates 
from New York to Washington, 35 cents 
per $1,000, and from Washington to 
New Orleans 75 cents per $1,000; in all 
$t.10 per $i,ooo. The express charges, 


$t.10 per $t,000,should be enclosed with 


the remittance of notes, and, if desired, 
the assistant treasurer of the United 
States at New Orleans will be wired to 
make payment; but in that event 50 
cents additional should be enclosed to 
pay for telegram. 


Heretofore banks have not had to ship 
currency to Washington, but New Or- 
leans transfers have been allowed on the 
deposit of funds at the sub-treasury in 
this city. This has saved the banks 35 
cents per $1,000 in the cost of making 
the remittances, and since the volume of 
such transactions is large during the 
cotton crop movement, the aggregate 
saving has been considerable. The new 
order was posted by assistant treasurer 
Jordan at the sub-treasury and may 
have an important bearing in restricting 
future New Orleans currency transfers 
by New York banks, 
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BANKING LAW. 


is department embraces all the newly decided cases o1 1wportance to bankers, bank Counsel and bank di- 
rectors. The experiences they discloseare likewise worthy the careful attention and study of the mercha: t, 
the depositor, and the bank student seeking advancement. Furtheginformation regarding any case published 


herein, will be furnished on application. 


CASHLER’S INDEMNITY BOND. 


INDEMNITY BOND OF BANK CASHIER TO SHERIFF TO HOLD HIM HARMLESS IN ATTACHING 
PROPERTY CLAIMED BY THIRD PARTIES—PERSONAL LIABILITY OF CASHIER, 


Gardner v. Cooper, Court of Appeals of Kansas, Southern Dept., C. D. Sept. 16, 1899. 


1. The obligee in an indemnity bond conditioned to save him harmless from any damages 
cannot maintain an action thereon until he has, by the payment of the judgment against him,been 
damaged; payment may be made in the note of the obligee, if accepted as actual paymentand sat- 


isfaction of the judgment. 


2. Wherea bond is signed ‘‘H. H. Gardner, Cashier,” the word ‘‘cashier” is prima facie de- 
scriptive only, and extrinsic evidence is admissible to show how the word was understood, as de- 


termining the character in which he contracted. 


3. Where a defendant attempts to overcome his prima facie personal liability on a bond 
signed ‘‘H. H. Gardner, Cashier,” he must show that the bond was signed for and on behalf of 
the bank, that the bank had the power to execute the bond and that he was authorized by the bank 
to sign it, and that these facts were well known and understood by the obligee. 


(Syllabus by the court.) 


Error from district court, Butler 
County; A. M. Jackson, Judge. 

Action by R. H. Cooper against H. 
H. Gardner, Judgment for plaintiff. 
Defendant brings error. Affirmed. 

ScuHoonover, J. The defendant in 
error, R. H. Cooper, purchased from 
Horace Blakeley a stock of goods which 
was afterwards levied upon by attach- 
ing creditors. Suit in conversion was 
brought, and judgment obtained by R, 
H. Cooper against Sheriff H, T. Dod- 
son. In settlement of this judgment, 
Dodson executed and delivered to 
Cooper his promissory note for the 
amount thereof, with interest, and as- 
signed to Cooper the following indem- 
nifying bond, given to him prior to the 
levying of the attachments: 


CASHIER’S INDEMNITY BOND, 


‘State of Kansas, Butler county, ss.: 
In the district court in and for said 
county, H. D. Simon et al. Piff. v. Hor- 
ace Biakely, Deft. Indemnifying Bond. 
Whereas the above named plaintiffs have 
sued out a writ of attachment herein 
against defendant, and ordered the 


same levied by H. T. Dodson, sheriff of 
said county, on goods, wares and mer- 
chandise claimed to be owned by third 
parties: Now we, the undersigned, 
promise and undertake to said H. T. 
Dodson, sheriff of said Butler county, 
Kansas, to hold him harmless from all 
loss and damage by reason of such 
levy. 
H. T. Simon and Morse, by E, 
Carr, their Attorney. 
H. H. Gardner, cashier.” 


‘**State of Kansas, Butler county—-ss. : 
I, H. H. Gardner, do solemnly swear 
that I am worth the sum of $3,000 over 
and above all my debts, liabilities and 
exemptions. So help me God. 


H. H. Gardner, cashier.” 


‘‘Subscribed and sworn to before me 
this 26th day of November, A. D. 1894. 
H.T, Brown, N. P. My Com, expires 
June 6th, 1886,” 


ASSIGNMENT OF BOND, 


‘‘Webb City, Mo., January 28, 1895, 
For value received I hereby assign and 
set over to R. H. Cooper the within 
bond, and all right of action thereunder. 
Witness my hand the day and year above 
written, H. T. Dodson.” 
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Afterwards Cooper commenced this 
action on the bond, and recovered a 
judgment against H. H Gardner, plain- 
tiff in error, for the sum of $550. Gard- 
ner brings the case here for revfew. 

It is contended that the court erred in 
overruling the general demurrer to the 
petition. The proposition contended for 
is that the defendant was not liable un- 
less there has been some actual loss or 
damage sustained by Dodson by reason 
of the levy; that the plaintiff in error 
was not liable unless Dodson had paid 
the judgment rendered against him in 
favor of Cooper. It is alleged in the 
petition ‘‘that on the 28th day of Janu- 
ary, 18.5, the said H. T. Dodson, in 
payment and satisfaction of said judg- 
ment, gave this plaintiff his promissory 
note, dueone day after date, for the sum 
of $4,193, the amount of said judgment, 
interest and costs, and said plaintiff ex- 
ecuted and delivered to said H. T. Dod- 
son a release and discharge from, and 
satisfaction of, said judgment; that, at 
the time of the execution and delivery 
of said note, the said H. T. Dodson, as 
security for the payment of the money 
mentioned therein, assigned in writing 
the above-mentioned indemnifying bond 
and all his right, title and interest there- 
in, and right of action thereunder, to 
said plaintiff.” 

The authorities on this proposition do 
not agree. In our opinion the allega- 
tions of the petition are sufficient. 
Dodson satisfied the judgment by giv- 
ing his note, together with an assign- 
ment of the bonds, and obtained from 
Cooper a release. In the case of Baus- 
man v, Guarantee Co., 47 Minn. 377, 
the court said: 

**It is well settled in this country, in 
accordance with the rule of the civil law, 


that the.giving by a surety or secondary 
debtor of his own negotiable promissory 
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note, which is accepted by the creditor. 
not collaterally, but as actual payment 
and satisfaction of the original debt will 
be held payment as against the principal 
debtor and gives at once a right of ac- 
tion against him by the surety for the 
amount of his note; in other words, the 
note is treated as money.” 


The doctrine laid down in the case of 
Wilson v. Smith, 23 Iowa, 252, and au- 
thorities there cited, wethink applicable 
here. The court says: 


‘‘The obligee in an indemnity bond 
conditioned to save him harmless from 
any damages cannot maintain an ac- 
tion thereon until he has, by the pay- 
ment of the judgment against him, been 
damaged. But it seems if the bond is 
conditioned to save him from all liability, 
that he might maintain an action with- 
out paying the judgment.” ‘‘Payment 
of the judgment in the first class of cases 
It may be made otherwise than in money. 
may be made in the note of the obligee, 
and thereupon he or his assignee may 
maintain an action upon the bond.” 


Plaintiff in error contends that ‘‘the 
court erred in withdrawing from the 
consideration of the jury the evidence 
that had been offered and received es- 
tablishing the fact that the bond in con- 
troversy was executed by the plaintiff in 
error and received by Dodson as the 
bond of the bank and not the personal obli- 
gation of the plaintiff in error. The 
court instructed the jury as follows: 
‘*There has been some testimony offered 
here on behalf of the defense tending to 
prove the fact that this bond was exe- 
cuted by the defendant, Gardner, and 
delivered asthe bond of the Exchange 
National Bank, and not as an individual 
bond, and that it was accepted by Dod- 
son, as sheriff, as such bond; but, in 
the opinion of the court, the evidence 
is insufficient to warrant any such con- 
clusion, and therefore all that evidence 
with reference to the capacity in which 
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he signed that bond will be withdrawn 
from your consideration and you will 
not consider it at all in the determina- 
tion of this action.” 

It will be observed that the bond is 
signed ‘‘H.H. Gardner, cashier.’’ The 
word “cashier” is prima facie descrip- 
tive only, and extrinsic evidence is ad- 
missible to show how the word was 
understood, as determining the charac- 
ter in which hecontracted. Thereisan 
uncertainty appearing on the face of the 
contract. It is doubtful for what pur- 
pose the word ‘‘cashier” is used. This 
may be shown by parol. It is true that 
there is nothing in the body of the con. 
tract to indicate that the bank is to be 
bound: thereby. Upon its face it is 
prima facie the signature of H. H. 
Gardner, but the word ‘‘cashier”’ affixed 
to the signature is sufficient to bring it 
within the rule stated in the case of 
Rowell v. Olson (Minn.) 20 N. W. 227, 
where the court says: 

‘It is incompetent to prove by parol 
that a written contract was made on be 
half of one not named in it, unless there 
be words (such as ‘agent,’ ‘trustee’ or 
the like) affixed to the name of the con- 
tracting party which may indicate that 
he is contracting for another.” See 


Bank v. Boardman (Minn,) 48 N. W. 
1116, 

In the case of Klein v, Bank, 50 Kan. 
gt, the syllabus reads as follows; ‘‘Where 
a note is executed by a corporation and 
is signed by its president and secretary, 
and its directors write their names upon 
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the back thereof as directors, before de- 
livery, extrinsic evidence is admissible 
between the original parties or any sub- 
sequent holder of the note accepting the 
same as, collateral, with full notice of all 
the facts and circumstances connected 
with the execution and delivery thereof, 
not only to show that the president and 
secretary executed the instrument in 
their official capacity as officers of the 
corporation, but also that the directors 
signed the note on the back thereof 
solely as officers of the corporation and 
to bind the corporation only.” See 
Benham v. Smith, 53 Kan. 495; Shaffer 
v. Hohenschild, 2 Kan. App. 516. 

In this case it may be said that the 
signature ‘‘H. H. Gardner, cashier,” is 
prima facie descriptive of the person who 
signed the bond, or indicative of the 
character in which he signed it. It may 
be also that “H. H. Gardner, cashier,” 
is prima facie liable individually. The 
evidence withdrawn was competent so 
far as it went, but before the prima facie 
liability can be overcome, before the 
trial court could submit the evidence to 
the jury as tending to establish a de- 
fense, it was incumbent upon the de- 
fendant to prove that the bank had the 
power to sign the bond, and that they 
authorized it to be done. This was not 
attempted. The evidence, therefore, 
was properly withdrawn. Brunswick- 


Balke-Collender Co, v, Boutell (Minn.) 
47 N. W. 261. 


The judgment of the district court is 
affirmed. 


CHATTEL MORTGAGE TO SEVERAL CREDITORS, 


Skinner v. First Nat. Bank of Pawnee City, supreme court of Nebraska, Sept. 21, 1899. 


1. A chattel mortgage, given by a 
debtor to several creditors who, by the 
terms of the instrument are to prorate 
in the proceeds of the mortgaged prop- 
erty, is the legal equivalent of a separ- 
ate mortgage to each of such creditors, 

2. Such mortgage is not an assignment 


and is unaffected by the provisions of the 
statute in relation to voluntary assign- 
ments for the benefit of creditors. 

3. An attachment defendant, who has 
encumbered the attached property be- 
yond its value, is entitled to be heard 


on a motion to discharge the attach- 
ment, 
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ASSIGNMENT OF TRUST INCOME. 


TESTAMENTARY TRUST, GIVING BENEFICIARY INCOME FOR LIFE, WITH POWER TO DISPOSE 
BY WILL—INCOME NON-ASSIGNABLE BY BENEFICIARY. 


The First Nat. Bank of Plainfield, N. J. v. John Mortimer and the Farmers’ Loan & Trust Co. New York 
Supreme Court, Special Term, August 1899. 


A $50,000 trust fund was created by will and deposited in a trust company for the benefit of 
one M, he to receive the income during life, and upon his death the principal to go to his lawful 
issue, unless M should otherwise dispose of it by will, which he was given full power to do. M 
contracted certain debts to a bank for necessaries and executed a power of attorney authorizing the 
cashier to receive the income from the trust companv to the extent of the debt. 

Held: M had no power to assign the income, nor execute the power of attorney, and the 
bank had no claim upon the income or principal in the hands of the trust company. 


RussELL, J.—The plaintiff, a creditor 
of John Mortimer, seeks to impose both 
upon the principal and income of the 
fund a lien for its claim against the de- 
fendant John Mortimer, and to have 
that lien executed by a diversion of suf- 
ficient of the income, or if necessary the 
principal, from the trustee, to satisfy its 
claims. The theory of the action is that 
the principal fund was bequeathed and 
devised to the debtor Mortimer in such 
a manner, by his mother, Frances R. 
Mortimer, deceased, that in law it is 
subject to the claims of the creditors, 
and that the income is more than suffi- 
cient for his needs, so that at all events 
the surplus should be devoted to the 
payment of his debts, and especially 
those held by the plaintiff, which are 
claimed to be for necessaries of life for 
himself and family. By Mrs. Morti- 
‘mér’s will, she gave, devised and be- 
queathed one of four equal shares of her 
estate unto the Farmers’ Loan & Trust 
Company of the City of New York to 
invest, receive the rents, issues and pro- 
fits, and apply the income from time to 
time to the use of her son, John Morti- 
mer. , Upon his death the trust com- 
pany was directed to convey and pay 
‘that one:fqurth share to the lawful issue 
-of, John Mortimer, unless the said John 
Mortimer should by his last will and 


testament otherwise direct, and she fur- 
ther directed that John should have full 
power to dispose of that share after his 
death, notwithstanding the creation of 
the trust estate. 

It is argued, with great diligence and 
ingenuity, that by the scheme of the 
will John not only has the beneficial en- 
joyment during life, of the share be- 
queathed and devised in trust, but the 
same power of disposition which any 
owner would have, and, therefore, the 
combination of the entire benefits of the 
share, with the power of transmitting it 
by will, gave to him in the theory of law 
the absolute estate, at least so far as the 
claims of creditors are affected. Many 
citations are made of the elder authori- 
ties sustaining a portion of the argument 
by which the plaintiff’s counsel seeks to 
reach this conclusion, 

But it must be remembered that the 
devolution of estates, transmissible 
through the execution of uses and trusts 
and powers, is now governed wholly by 
the provisions of the Revised Statutes 
of the State of New York, so far as this 
State is concerned. It must also be re- 
membered that the effort of the courts 
of this state is to ascertain and effectuate 
the intent of the testatrix, who has the 
power of disposition accorded to all 
owners of property, and construe the 
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provisions of her will in accordance with 
such intent, unless they transgress some 
rules of public policy. She had the 
power to say that John Mortimer, her 
son, should receive no part of her estate. 
She was, however, mindful of the situa- 
tion of a son brought up in an affluent 
family in the City of New York, accus— 
tomed to the liberal receipt of money for 
his own uses, and, at the time of making 
her will, with a wife and three children 
dependent upon him for maintenance. 
Knowing him full well she may have had 
entire confidence in his intention to hon- 
orably conduct his life and make a just 
disposition of the property she gave, to 
take effect at his death, while, at the 
same time, she may not have felt the 
same assurance of his capacity to deal 
with business judgment, and a wise pro- 
vision for the future, as to the corpus of 
the estate during his own life, and may 
have felt that, whatever resolutions he 
might form, the ease of obtaining credit 
if in possession of considerable property 
which he was at liberty to deal with in 
life as he pleased, might insensibly bring 
obligations not presently felt, because 
distant in redemption, but which might 
ultimately eat up all that her bounty 
gave to him, and leave himself, wife and 
children in poverty, thus wholly and ab- 
solutely destroying the benefits of the 
provision she made for him and them, 
without any wilful, or even reckless, in- 
tent on his part to accomplish such a 
result. She, therefore, wisely provides 
for him and his family for life out of the 
net income of her own property; and, 
perhaps as wisely, assures him of her 
confidence in his sense of justice by 
leaving to him the power of disposition 
of the principal fund by an instrument 
to take effect only upon his death. 

Our statutory law has recognized the 
wisdom of allowing a father or a mother 
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to provide for a son or daughter, so that 
son or daughter shall get an assured in- 
come during life, and may havea power 
of appointment of disposition at death, 
and the old rule of the common law that 
this property forms a part of the assets 
of the child and is subject to the claims 
of creditors, is now abolished, both as to 
personalty and realty, the article on 
powers being a complete and exclusive 
code on that subject, so that here the 
beneficial life trust is isolated from the 
efficacy of the power (Cutting v. Cut- 
ting, 86 N. Y. 522, approved Hutton v, 
Benkard, 92 N. Y. 305; Cook v. Lowry, 
95 N. Y. 111; Cooke v. County of Kings, 
97 N. Y. 435: Genet v. Hunt, 13 N.Y. 
170; Greenland v. Waddell, 16 N. Y. 
243). 

The trust estate of $50,000 furnishes 
to the defendant John Mortimer, for 
the support of himself and family, 
the modest income of $2,400 a year. 
That is a very limited income to one 
brought up by his parents to luxury 
and, perhaps, expensive habits, In 
considering the exigencies of life, the 
occasions which bring sickness, and ex- 
penses which may not be foreseen or 
calculated to a nicety, the requirements 
to some extent of social obligations, and 
the right to consider for a moderate ex- 
tent the claims of charity and benevo— 
lence as a part of even the necessities of 
life, in addition to those expenses neces- 
sarily incurred to clothe the body and 
feed it, and afford even a narrow educa- 
tion to the children, it is utterly impos— 
sible for acourt to draw, with any 
degree of accuracy, a line of the limit of 
proper expenditures for living which 
shall place any portion of this income 
beyond the boundary. And the very 
fact that, without evidence of extrava- 
gant expenditures by Mortimer or. his 
family, debts have been incurred beyond 
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the'income received, which are repre- 
sented by the claims of this plaintiff, 
well illustrates the difficulty of a decision 
by the court that the income afforded by 
the trust fund is so large as to justify 
placing its forcible hand upon the sur- 
plus, and handing it to creditors who 
have trusted the recipient of that income 
with proper opportunity of knowing 
what his legal claims to property were. 
Nor does the fact of a surplus at any 
given time, not drawn from the trustee, 
of a few hundred dollars, indicate that 
the income is too large for the wants of 
the beneficiary. Such surplus is tem- 
porary, and the evidence shows that it 
may have been, and perhaps should have 
been, devoted to payment of obligations 
for the necessaries of life. 


LIABILITY OF AN 
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The power of attorney authorizing the 
cashier of the plaintiff to receive the in- 
come, while it shows the willingness of 
the debtor, at that time at least, to pay 
his obligations, or provide for their pay- 
ment, adds no force to the claim of the 
plaintiff here. If John Mortimer could 
not by any instrument surrender his 
right to that income, and violate the 
wishes of the mother who created the 
bounty, he could not give an irrevocable 
power of attorney which would accom- 
plish such a result. No interest in the 
trust could be assigned by him or rec- 
ognized by the trustee (1 R. S. 730, secs. 
63, 65; Graff v. Bonnett, 31 N. Y., 12). 
with 


The complaint is dismissed, 


costs. 


AUDITOR. 


Alpena Loan and Building Association v. Denison. Supreme Court of Michigan, September 12, 1899. 


A member of a building and loan association was appointed on a committee to whom was 
referred the quarterly statements made by the secretary of the association to the board of directors 


for examination and verification. 


The examination and audit was made by taking the cash book 


containing receipts and disbursements, adding up the various items, and it the items tallied with 


the reports, the committee certified them to be correct, 
bezzled a large amount of funds, by keeping a private set of books. 


The secretary, during this time, had em- 
His books exhibited to the 


committee were apparently all right, and it was from these the committee verified as correct, the 


quarteriy reports submitted to it. 


Held: The member was bound to exercise only ordinary care and skill in the examination of 
such books and papers as were submitted to him; he fulfilled this duty and cannot be held liable 


for non-discovery of the embezziements, 


Action by the Alpena Loan & Build- 
ing Assn, against William F. Denison to 
hold him liable for not discovering and 
reporting an embezzlement by the sec- 
retary when defendant was acting in the 
capacity of auditor. 

The facts were these: Plaintiff was 
organized under the laws of Michigan 
and had carried on the business of 
building and loan association at Alpena, 
Mich. for some six years before begin~ 
ning this action. In December, 1889, 
defendant became a shareholder and 
member by duly subscribing to plaintiff's 
charter and by-laws and taking shares 
therein. Among other things the fol- 


lowing was contained in the by-laws: 


“At the last stated meeting of the 
board of directors held in each quarter, 
they shall appoint three auditors from 
the members of the association, not offi- 
cers, whose duty it shall be to audit the 
accounts of the different officers, assess 
the value of shares and report the same 
to the stockholders at the first stated 
meeting following.” 


Plaintiff alleged that defendant at 
various times from December 1889 to 
March 1896 was duly appointed one of 
the auditors and accepted the duties im- 
posed thereby. He acted as such for 
the first time from December 10, 1889 to 
March 10, 1890, during which time the 
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secretary of plaintiff association first em- 
bezzled $330.42 of plaintifi’s fund; and 
during the whole time that defendant 
acted as auditor the secretary embezzled 
$3,100, and afterwards embezzled $22,- 
000, 

Plaintiff first discovered these em- 
bezzlements in May, 1897, and charges 
that defendant and his associate audit- 
ors fraudulently and negligently failed 
to report to plaintiff any of said embez- 
zlements or losses; but on the contrary, 
reported the value of plaintiff’s shares 
as if none of such embezzlements or 
losses had taken place; that thereby 
plaintiff was deceived and thus induced 
to retain the secretary in itsemploy and 
to pay many withdrawals according to 
said false reports. 

Plaintiff alleges that it was the duty 
of defendant while thus acting as one of 
its auditors to have thoroughly examined 
all of plaintiff's books and accounts kept 
by said secretary and to have reported 
their true condition; but that defendant 
wilfully and negligently neglected his 
said duty and deceitfully and negligently 
reported that said secretary’s accounts 
were being kept honestly and fairly,and 
that more of said plaintiff's funds were 
embezzled to plaintifi's damage, etc. 

Defendant gave notice under the plea 
of the general issue that if any loss was 
sustained by the plaintiff through the 
embezzlement of its secretary, the same 
was settled, compromised and condoned 
by the plaintiff through its authorized 
officers; that if any loss occurred through 
such embezzlementsit was brought about 
through the carelessness and negligence 
of the officers and board of directors of 
the association by their failure to require 
of the secretary the bonds required un- 
der the statute under which piaintiff was 
organized; and that if any withdrawals 
were paid by plaintiff upon the value of 
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shares as shown by reports, said losses 
occurred through the action of ths board 
of directors in violating the statutory 
duty in paying withdrawing stockhold- 
ers not in accordance with statutory and 
by law contracts existing between with- 
drawing stockholders and the plaintiff 
association. 

From a verdict in favor of defendant, 
plaintiff appeals. 

Lone, J. After a careful reading of 
the record we are satisfied the court very 
properly directed a verdict in favor of 
defendant. 

The association had nine directors. 
The by-laws provide that it is the duty 
of the secretary to receive all moneys 
paid in and deposit the same in bank to 
the credit of the treasurer weekly, or as 
often as the amount reaches $500; that 
he shall make to the board of directors 
at the first meeting in each quarter, a 
statement of the financial affairs of the 
association and the business of the pre- 
ceding quarter and publish an annual 
statement in March in each year; that 
the treasurer shall keep a correct account 
of moneys received and paid out and at 
first meeting in each quarter, render to 
the board a full statement of the busi- 
ness of his office; that stated meetings of 
the board shall be held on the second 
Tuesday of each month; that the board 
of directors may demand for inspection 
at any time from any officer, all books, 
papers, etc.; that the board shall sub. 
mit to the stockholders at each annual 
meeting a general statement of the busi- 
ness of the preceding year and a report 
of the financial conditions. This state- 
ment must be sworn to by the president 
and secretary. 

Defendant contends that he was never 
appointed auditor of the association, but 
that at various times he was appointed 
on committees with others, and to which 
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committees the quarterly statements of 
the secretary were referred. The evi- 
dence conclusively establishes this con- 
tention. 

It appears that when the committee 
met, these quarterly reports were exam- 
ined. The committee took the cash 
book containing the receipts and dis- 
bursements and added up the various 
items, and if the items tallied with the 
reports the committee certified them to 
be correct. All the reports were audited 
in the same way. 

It appeared that in 1896, being after 
the time charged in the declaration, 
plaintiff discovered that the secretary 
had kept a separate set of books called 
blotters. These blotters were never sub 
mitted to the committee. The shortages 
were covered up and concealed by the 
secretary and never came to the atten- 
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tion of the defendant and his associates 
on the committee. There was no item 
appearing on the face of the books pre- 
sented to the committee that was not 
accounted for or included in the reports, 

The defendant was bound to exercise 
only ordinary skill in the examination of 
such books and papers as were submit- 
ted tohim. There is no showing that 
he did not exercise skill and diligence in 
all that was submitted for his examina- 
tion. There is no doubt but that the 
secretary embezzled a large amount of 
the funds of the association. He did it 
apparently by his peculiar system of 
bookkeeping, that is, by keeping a pri- 
vate set of books. His books exhibited 
to the committee were apparently all 
right and it was from these that the com- 
mittee verified the quarterly reports sub- 
mitted to it. Judgment must be affirmed. 


OF DEPOSIT. 


PAYABLE “SON RETURN PROPERLY INDORSED’ '—IS CERTIFICATE DUE IMMEDIATELY OR 
MUST ACTUAL DEMAND BE MADE? 


Hillsinger v. Georgia Railroad Bank, Supreme Court of Georgia, July 24, 1899. 


A certificate of deposit issued by a bank and payable to the order of the depositor ‘‘on return 
of this certificate properly indorsed” is not due until payment thereof is actually demanded, 


Action by M. Hillsinger against the 
Georgia Railroad Bank upona certificate 
of deposit, without first presenting the 
same at the bank for payment. 

LumpkKIN, P. ]. This case turns upon 
the determination of a single question, 
viz.: Whether or not a certificate of de- 
posit issued by the bank in the form be- 
low given is due immediately, or only 
upon presentation thereof at the bank 
and demand of payment: 


‘Georgia Railroad Bank, No 3013. 
Augusta, Ga., April 19, 1898, 
: Arnt Anderson has deposited in this 
: bank Forty Dollars, payable to the or- 
: der of himself on return of this certifi- 
: cate properly indorsed. Not subject 
: todraft. 

: (Signed) C. G. Goodrich, Cashier,” 


COROT EEE EEE EE HOHE HEH 


The real inquiry is, what construction 
should be placed upon the words ‘‘on 
return of this certificate properly in- 
dorsed?” We think their plain meaning 
is that the paper itself must be brought 
back to the bank and a demand made 
for the money, and we know this view 
concurs with the common course of 
business in such matters. It is not con- 
templated, when a _ depositor places 
money in a bank and takes a certificate 
of this character, that the officials of the 
bank are to seek him out and make pay- 
ment to him, but that he, or his indorsee, 
when payment is desired, will bring the 
certificate to the bank and ask for the 
money. In this connection, see 1 Morse, 
Banks, sec. 301. 
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Our own case of Lynch v. Goldsmith, 
64 Ga. 42, is notin conflict with what is 
here ruled. There the certificate was 
payable with interest ‘‘on call;” and the 
court held it was, in effect, payable gen- 
erally on demand, and due immediately. 
This conclusion was doubtless reached 
upon the idea that the words ‘‘on call” 
were the exact equivalent of the words 
**on demand.” It seems, however, that 
Bleckley, J., by whom the opinion in 
that case was delivered, was not entirely 
satisfied as to the correctness of the 
judgment, for on pages 50 and 5:, he 
said: 

‘*Having spoken thus far for the court, 
candor obliges me to add that since the 
decision was pronounced, the following 
line of reflection has occurred to me: 
What is a certificate of general deposit 
issued by a bank? Isit notan acknowl- 
edgment of the bank that it has received 
a loan of money from the depositor, 
coupled with a promise implied, if none 
be expressed, that it will repay the loan 
at the bank upon actual demand or call, 
if no particular time or place be speci- 
fied? Does not the known course of 
business require this construction and 
does not the nature of the transaction 
suggest it? If these questions be an- 
swered in the affirmative, there is no dis- 
honor of the certificate until after actual 
demand at the bank, and consequently 


STIPULATION 


Magruder executed to DeHaven a note 
for $3,000 payable 12 months after date, 
bearing interest from date, payable 
semi-annually, and if not paid at ma- 
turity to bear interest until paid. In 
decision of a dispute as to the amount of 
interest due, 

Held: The stipulation for payment of 
interest semi annually extends only to 
the maturity of the note; after maturity 
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not until after such demand is the paper 
overdue.” 

The language just quoted is peculiarly 
pertinent to the question now before us 
and, moreover, the distinction between 
that case and the present one is clear 
and well marked. The requirement in 
the certificate for its ‘treturn” means 
something more than is indicated by the 
words ‘‘on call.” A call for payment 
could be made by a written notice sent 
to the bank, or otherwise, in which event 
it might be incumbent upon the bank to 
seek out the creditor and pay him his 
money. But if he must return the cer- 
tificate as a condition precedent to his 
right to demand payment thereof, it 
seems to follow inevitably that the in- 
strument is not to be considered due 
until, in compliance with this essential 
pre requisite, the paper is actually re- 
turned and payment requested over the 
bank’s counter. 

If the foregoing be sound reasoning, 
it is evident that the cases of Morrison 
v. Morrison, 102 Ga. 170 and H otel La- 
nier Co. v. Johnson, 103 Ga. 604, arein 
no way applicable to the case in hand. 
In them, this court was dealing withor- 
dinary promissory notes, payable gen- 
erally ‘‘after date,” and applied to them 
the rule which governs instruments of 
that character when made payable “on 
demand,” Judgment for bank. 


FOR SEMI ANNUAL INTEREST. 


Magruder v. DeHaven’s Adm’r. 


Court of Appeals of Kentucky, September 22, 1899. 


interest must be counted in the ordinary 
way. The court said: “It appears from 
the proof that the maker only received 
in fact, $2970, Interest will be counted 
on this amount from the date of the 
note, and also on the interest falling 
due 6 and 12 months thereafter, from 
the time it fell due. After the first year 
only simple interest on the debt will be 
allowed.” 





THE BANKING LAW JOURNAL. 


NEW YORK CORPORATIONS. 


RIGHT OF STOCKHOLDER TO EXAMINE BOOKS—MANDAMUS, 
In the matter of the Petition of J. Fred Pierson, New York Supreme Court, Special Term, August 1899. 


An application for a mandamus to compel a corporation to permit a stockholder 


to examine its books is addressed to the discretion of 


the court, and the writ will only 


be granted when necessary in furtherance of justice, and the mere fact that a gas company, formed 
by the consolidation of other companies, has not declared a dividend in fifteen months of existence 
and that it has reduced the price of gas to meet competition of other companies, is not alone suffi- 
cient ground for compelling it to submit to the examination of a single stockholder, who owns but 
a small fraction of one per cent. of its stock, to enable him to determine whether or not the com- 


pany is supplying gas at a loss. 

McApam, J.—The petitioner, the 
owner and holder of $15,000 in consoli- 
dated gold bonds and of 75 shares of the 
preferred stock of the New Amsterdam 
Gas Co., applies fora writ of mandamus 
compelling the company to exhibit to 
him, his attorneys and accountants, all 
its books of account, records and papers 
from the time of the incorporation, and 
to permit them to fully examine the 
same and to take extracts therefrom. 

The New Amsterdam Company was 
organized early in 1898 by the conspli- 
dation of the Equitable, the New York 
and East River and the New Amsterdam 
companies, with a preferred stock of the 
par value of $10,000,000 and a common 
stock of $13,000,000 independently of a 
large bonded debt secured by a mort- 
gage and deed of trust. The petitioner 
was a stockholder in the Equitable Co., 
and consented to the consolidation on 
the plan by which the scheme was con- 
summated. 

As a bondholder the commissioner 
has no claim to the inspection claimed, 
but as a stockholder he may have, if he 
makes out a proper case, ‘‘*The writ of 
mandamus, however, does not issue 
herein as a matter of course. It is an 
extraordinary remedy, to be invoked 
only on special occasions. The courts 
do not grant the mandamus until it has 
taken into careful consideration all the 
facts and circumstances of the case. The 


condition and character of the books, 
the reasons for refusal by the corpora- 
tion, the specific purpose of the stock- 
holder in demanding inspection, the 
general reasonableness of the request, 
and the effect on the orderly transaction 
of the corporate business in case it 1s 
granted, are all considered in granting 
or refusing the writ. It is only granted 
in furtherance of essential justice” 
(Cook, Stock, Stockh. & Corp. Law [3d 
ed.] sec. 514). 

The application is addressed to the 
sound discretion of the court, which is 
to be exercised with discrimination and 
care. Thereasons for granting it must 
be clear and cogent. To hold that every 
person who shows himself to be a hold- 
er of stock is at liberty to demand an 
examination of the entire corporate 
books and records by accountants. se- 
lected by him, when and as often as he 
pleases, and, if refused, to apply for a 
writ of mandamus to enforce such right, 
would be to establish a rule highly pre- 
judicial to the interests of all corpora- 
tions and their stockholders (People v. 
Railroad Co., 11 Hun, 1, affirmed in 70 
N. Y. 220). The effect on the orderly 
transaction of the corporate business of 
such an examination would, in the case 
of a large corporation like the respond- 
ent, be to seriously cripple it, and in this 
instance the harm that would probably 
result to stockholders generally wouid 
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de far greater than any good which the 
petitioner could possibly derive there- 
from. 

The gravamen of the petition is that 
because the company has reduced the 
price of gas from $110 to 50 cents 
per 1,000 cubic feet, no dividend has 
been declared on the stock since April, 
1898, and that the petitioner has been 
paid merely 5 per cent. on the consoli- 
dated bonds since that time; that this 
condition of affairs is caused by the di- 
rectors involving the company ina ‘‘gas 
war;” that the petitioner believes that 
the company is selling gas below its cost, 
and that, without an examination of 
the books, he cannot tell from what 
source the company derives its money 
to pay its fixed charges—whether from 
its capital or income. 

The answering affidavits show, what 
is a notorious fact, that since May 1, 
1899, there has been a ‘‘war”’ among the 
companies supplying gas in the Borough 
of Manhattan; that the reduction made 
by the respondent was necessary to en- 
able it to compete with its rivals, and it 
denies the allegation of the petitioner 
that long term contracts for supplying 
gas at the reduced rate have been made 
by the company. These affidavits also 
show that, at the time of consolidation, 
and ever since, there have been in the 
Borough of Manhattan four companies 
supplying illuminating gas to the in- 
habitants thereof, to wit, the Consoli- 
dated Company, the Standard Company, 
the Mutual Company and respondent; 
that the pipes of the companies have and 
do parallei each other in many places 
throughout the borough; and that said 
companies are in active competition, a 
condition that has proved highly bene- 
ficial to the general public and demon- 
strated that, for the public, rivalry is 
better than monopoly. It clearly ap- 
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pears that the Consolidated Company 
was the first to cut the rate, after which 
its agents carried on a canvass for the 
patronage of the respondent, many of 
whose customers were induced to go 
with the cut-rate company; so that the 
respondent, to retain its business for the 
benefit of its stockholders, was obliged 
in self defense to cut rates also, and this 
act constitutes the main grievance of the 
petitioner, and the head and front of the 
respondent's offending. According to 
ordinary business methods, the respond- 
ent met the attack by adopting the only 
course wise management could suggest. 

The petitioner fears that the respond- 
ent cannot sell gas at 50 cents per 1,000 
cubic feet, and may in consequence have 
to go into insolvency, and perhaps into 
the hands of a receiver. There seems 
to be nothing to justify these fears. The 
petitioner has not furnished any proof 
by experts that gas cannot be profitably 
sold at the reduced price and the fact 
that a competing company is able to 
furnish it almost as low, and pay divi- 
dends, would seem to prove that there 
is stilla margin of profit left. At all 
events, the petitioner’s fears, standing 
alone, do not entitle him to go with ac- 
countants into the business place of the 
respondent, there to rammage over re- 
spondent’s books and records since its 
incorporation, to ascertain the cost of 
gas—a fact that can easily be ascertained 
in a much more simple and practical 
way upon application to any gas expert. 
No information contained in the books 
would aid in settling the ‘‘gas war,” 
which must, like many of the ‘‘cut rate 
wars” of the past, adjust itself. The 
Consolidated Company was, in this in- 
stance, the aggressor, and, if it erred, 
the responsibility rests with it and can— 
not be shifted upon the respondent, forit 
is in no manner accountable for the con- 
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dition by which it was confronted. In 
the Steinway case (i159 N. Y. 250) pe- 
titioner owned stock of the par value of 
$144,000 with an actual value much in 
excess of that. The dividends had 
dwindled down from 20 to 5 per cent. 
He had been for several years endeavor- 
ing to ascertain certain material facts 
as to the company’s condition and acts, 
and after a patient struggle in that di- 
rection he was finally obliged to, and 
did, through the aid of the courts, ob- 
tain the information he required. In 
this instance the consolidation occurred 
only fifteen months ago, and since then 
the petitioner’s holdings have not de- 
preciated; on the contrary, it is undis— 
puted that they are worth $975 more 
than at the time the consolidation was 
effected, a result which ought to be ac- 
cepted as the best test of good manage- 
ment. Interest has been regularly paid 
on the bonded debt, and the question 
when a dividend is to be paid on the 
stock is one resting largely in the dis- 
cretion of the board of managers 
(Mor. Priv. Corp. [2d Ed.] sec. 447 
et. seq). 

Many companies, following the exam. 
ple of the Chemical Bank, wait until 
there is an accumulated surplus before 
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attempting to divide profits; so that the 
mere omission to pay dividends on stock 
within fifteen months after incorporation 
does not in itself prove mismanagement, 
for it may be the result of good judg- 
ment. The exercise by the directors of 
the duties devolving upon them would 
be seriously interfered with if this ap- 
plication were granted. In reducing 
the price of the company’s product they 
have acted within the scope of their au- 
thority and honest discretion, and with 
respect thereto they ought to be free 
from the interference of even a majority 
of the stockholders (Taylor, Priv. Corp. 
[ad Ed.] sec. 683). 

The petitioner, as the owner of 75 
shares of the preferred stock, is the 
holder of but about one-thirtieth of one 
per cent. of the capital stock of the com- 
pany, and the owners of all the other 
shares seem perfectly content with the 
management of the company’s interests 
—a circumstance at once significant and 
of weight. While there can be no doubt 
as to the power of the court to grant, in 
a proper case, relief of the character 
sought, proceeding “cautiously and dis- 
creetly according to the facts of the 
case,” (In re Steinway, supra), the ap- 
lication must be denied. 


CHECK FOR PRE-EXISTING DEBT. 


In Vermont, one who takes a negotiable security for a pre existing debt, is a holder for valus. (NOTE: This 
is also the rule of the Negotiable Instruments Law.) 


Rutland Provision Co. v. Hall, supreme court of Vermont, 1899. 


The plaintiff, a creditor of one Bar- 
ney, took trom the latter a check drawn 


by defendant Hall in Barney's favor, 
and given him as matter of accommoda- 
tion, .Plaintiff credited Barney's ac- 
count with the amount of the check but 
the check was returned protested. Plain- 
tiff thereupon sued defendant as the 
drawer of the check, and the question 
-was whether it was a holder for value, 
so that it could recover, 

Held: The English rule is that when 


a negotiable security, whether a bill of 
exchange or a note payable at a future 


day, or a check or a note payable on 
demand, is given on account of a pre- 
existing debt, the creditor taking the 
same bona fide, becomes a bona fide 
holder for value. 

The rule is the same in this country 
by the great weight of authority, includ- 
ing that of the Supreme Court of the 
United States; and is adopted as the 
rule of Vermont. Judgment for plaintiff. 
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FILLING DATE BLANK IN NOTE, 


Where negotiable promissory notes were executed in October, 1896, with the date line left 
blank, and made payable one year after January 1, 1898, ‘‘with interest from date thereof,” the 
understanding between makers and payees being that interest should commence to run January 1, 
1898; and the payees, without the consent of the makers, filled in the date line with the date of ex- 
ecution, and negotiated the notes to a bank, in November 1896, it is held that the notes were not 
dated when signed, and being thus executed, with the date blanks unfilled, the makers were es- 
,opped, as against a bona fide purchaser from denying liability for interest from the date so filled in, 


First State Sav. Bank v. Webster, supreme court of Michigan, September rz, 1899. 


Action by the First State Savings 
Bank of Breckenridge, Mich, against 
Charles E. Webster and others for the 
recovery of interest on certain notes. 

On October 16, 1896, defendants exe- 
cuted, as the purchase price of a horse, 
three negotiable promissory notes, the 
first of which was as follows: 


‘‘One year after January 1, 1898, after 
date, for value received, we jointly and 
severally promise to pay to Mcl.aughlin 
Brothers, or order, $866, at the Ithaca 
Savings Bank, with interest at 6 per 
cent. payable annually, from date 
thereof. 


The other notes were precisely the 
same, except that they were for $867 
each, and were payable in two and three 
years, respectively, from January I, (898; 
the date line in all of said notes being 
left blank, 

It was the understanding and agree- 
ment between makers and payees that 
interest did not commence to run until 
January 1, 1898. 

Subsequently, without the knowledge 
of the makers, the payees filled in the 
date line ‘‘Ithaca, Mich., Oct. 16, 1896,” 
and in November of that year the notes 
were purchased by plaintiff bank, which 
had no knowledge that the notes con- 
tained no date at the time they were ex 
ecuted, or that they had been subse- 
quently dated, and had no knowledge of 
any fraud connected with the transac- 
tion, 


The action was to recover of the mak- 
ers, interest on the notes from October 
16, 1896. For the defense, the following 
propositions were contended: 

(1) By the exact wording of the notes, 
there is nothing due of interest, because 
the note reads, interest payable annually 
from date ‘‘thereof,” not “thereof.”’ The 
word “thereof” refers, in point of time, 
to a date other than the day at which 
the thing is being done. In other words, 
the word ‘‘thereof,” defined, means ‘‘of 
that,” “tof it,” ‘‘from that,” which 
by the phraseology of the note, refers to 
January 1, 1898. 

(2.) As the note had no date except 
January I, 1898, when signed, and it 
being understood by all parties to the 
transaction that that was the date of the 
note, and that no other date was needed 
or should be added to make it a com- 
plete instrument, and it being found 
that the date, October 16, 1896, was 
subsequently added without the consent 
of the makers, and plaintiff having 
failed to show affirmatively that it was 
a purchaser for value without notice, 
etc, it cannot recover. 

(3.) If the words ‘‘date thereof,” are 
construed to refer, in the printed form 
of the notes, to October 16, 1896, then 
the addition of that date, without the 
consent of the makers, increases the ob- 
ligation of the makers and makes the 
paper false, forged and counterfeit, and 
therefore void in the hands of any- 
body. 





562 THE BANKING 


Held: None of the propositions of the 
defense can be sustained. The notes 
were not dated when signed. These 
notes were made in October 1896, and 
bought by plaintiffs in November of 
that year. Suppose they had read, 
‘*Ninety days after date, for value re- 
ceived, we jointly and severally promise 
to pay;” would it be said the notes bore 
a date? If not, how can it be said that 
notes made in October 1896, reading, 
**One year after January Ist, 1898, after 
date, for value received, we jointly and 
severally promise to pay,” are notes 
dated January 1, 1898? The words ‘ ‘one 
year after January Ist, 1898” indicate, 
not the date of the note but the date 
when payment is to be made, and we 
think it would be so regarded by any 
bank to whom they would be presented 
for negotiation, especially as the blank 
preceding these words had been filled 
with a prior date. 

The principle applicable to filling the 
blanks in these notes is, as stated in 2 
Daniel, Neg Inst. sec. 1405, ‘‘that when 
the drawer of the bill or the maker of 
the note, has himself, by careless execu- 
tion of the instrument, left room for any 
alteration to be made either by inser- 
tion or erasure, without defacing it or 
exciting the suspicions of a careful man, 
he will be liable upon it toany bona fide 
holder without notice, when the oppor- 
tunity which he has afforded has been 
embraced and the instrument filled up 
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with a larger amount or different terms 
than those which it bore at the time he 
signed it. The true principle applicable 
to such cases is that the party who puts 
his paper in circulation invites the pub- 
lic to receive it of any one having it in 
possession with apparent title, and he is 
estopped to urge an actual defect in that 
which, through his act, ostensibly has 
none. It is the duty of the maker of 
the note to guard, not only himself but 
the public, against frauds and altera- 
tions, by refusing to sign negotiable 
paper made on such a form as to admit 
of fraudulent practices upon them with 
ease, and without ready detection. The 
inspection of the paper itself furnishes 
the only criterion by which a stranger 
to whom it is offered can test its charac- 
ter, and when the inspection reveals no- 
thing to arouse the suspicions of a pru- 
dent man, he will not be permitted to 
suffer when there has been an actual al- 
teration.” 

The defendants had every opportunity 
to know, and did know, how the notes 
read, when they were signed by them. 
It was their duty to see that the date 
line was so filled in that an unsuspect- 
ing bona fide purchaser should not be 
deceived when the note was presented to 
him for negotiation. Failing to do this 
duty, they cannot complain now that the 
note is in the hands of a bona fide 
holder. 

Judgment for plaintiff bank. 


TO OUST INVESTMENT COMPANY IN OHIO. 


It is reported that Attorney-General 
Monett, of Ohio, has brought quo-war- 
ranto proceedings against the Colonial 
Investment Co. of Cincinnati, to oust it 
from doing business in Ohio under its 
franchise, claiming that the company 
has failed to deposit $25,000 in cash or 
securities as a guarantee to its patrons; 
that it has failed to file a copy of its 


charter or a statement under oath as to 
its business for the preceding year, and 
that it has failed tu file with the building 
inspector an appointment of a resident 
attorney in each county in the state upon 
whom process may be had when suits 
are brought. This is required of all 
foreign companies doing business in 
Ohio. 





LEGAL DECISIONS. 


INTEREST ON NOTE AND MORTGAGE, 


Where a note, bearing 6 per cent. interest, is secured by mortgage, providing that in default of 
payment of interest, the note was to draw 12 per cent. trom date, and the note provided that, in 
case of default, it should be collectible as stipulated in the mortgage: Held, the rate of interest re- 


coverable on default is limited to 6 per cent. 


Kansas Loan & Trust Co. v. Thayer, Court of Appeals of Kansas, Southern Dept., C. D. Sept. 16, 1899. 


The maker of a note secured by trust 
deed promised, by the terms of said 
note, to pay interest thereon at the rate 
of 6 per cent. per annum until paid. 
There was the further provision in the 
note that in case of default in payment 
of interest, the holder might declare 
both principal and interest due and col- 
lect the same as stipulated in the trust 
deed. By the terms of the trust deed 
the note was, in case of a default in the 
payment of interest, to draw I2 per cent. 
interest from date. 

The rendered judgment for 
$1,500 with interest at the rate of 12 
per cent., and the maker, bringing the 
case to the Court of Appeals, maintains 


that this was error, and that the amount 
of interest allowed should have been 6 
percent., the amount stated in the note; 
and cites the case of Security Co. v. 
Casebier, 3 Kan. App. 741 as decisive of 
the question. In that case the note and 


court 


mortgage were almost identical with 
those under consideration, and the court, 
in the syllabus, uses the following lang- 
uage: ‘*‘When a note expressly provides 
that the principal bears interest at the rate 
of 7 per cent, from date until paid, and 
the mortgage securing the same provides 
that in default of payment of any part 
of the sum secured when due, interest 
shall be paid at the rate of 12 per cent, 
per annum from the date of the note, 
the rate of interest recoverable in an ac- 
tion brought on the nate and mortgage 
is controlled by the terms of the note 
and is limited to 7 percent. per annum.” 

Held: Following the rule as thus laid 
down we shall hold that the court erred 


in computing the interest at 12 percent. 
and the case will be remanded, with in- 
structions to render judgment in accord- 
ance with the rule given above; the costs 
of the case in this court being equally 
divided between the parties. 


NATIONAL BANK TAXATION IN BROOKLYN, N.Y, 


A decision has been handed down 
(September 28) by Supreme Court Jus- 
tice Hirshberg, in Brooklyn, in the ac— 
tion brought by the stockholders of the 
First National Bank against the Board 


of Assessors to reduce the rate of assess- 
ment on its shares of stock, The assess- 
ors fixed the value at $393 per share, 
which amount was reached by taking 
the capital at $300,000, the surplus at 
$900,000, the undivided profits at $30,- 
303.54, making in all $1,230,303 54, and 
then deducting $50,000 as the assessed 
value of the real estate owned by the 
bank. The remainder was then divided 
by the total number of shares. The 


amount was subsequently cut down to 
$363 ashare. The action was then be- 
gun and it was referred to Frederick 
Crane, who reported that the assessment 
should be $268.06 a share, 

Justice Hirschberg decides that the 
contention of the bank officials that the 
stock had been assessed double was un- 
founded. The relators also alleged that 
the tax laws discriminated between na- 
tional banks and trust companies. Jus- 
tice Hirschberg holds that there is no 
evidence of legislative intent to discrim- 
inate between national banks and trust 
companies, He sustains the Board of 
Assessors in assessing the capital stock 
at $353 per share. 
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WAR REVENUE OFFICIAL DECISIONS. 


Recent decisions of G.W Wilson, Commissioner of Internal Revenue, Washington, D. C, which have 
special relation to the banking business. 


LOAN AND MORTGAGE COMPANIES, 


Loan and mortgage companies are not liable for spec- 
ial tax as brokers unless they engage in the sale 
of securities on which they make loans. When 
they engage in such sales they become brokers, 
and are required to pay special tax accordingly. 


TREASURY DEPARTMENT, 


Office of the 
COMMISSIONER OF INTERNAL REVENUE, 


WasuinctTon,D.C, Sept. 22, 1899. 


Sir:Your letter of the 7th inst. has 
been received, inclosing letters addressed 
to you by H. J. Putnam, vice—presi- 
dent of The Crippen, Lawrence Invest- 
ment Company, of Denver, disputing 
the correctness of the position which you 
have taken that his company has in- 
volved itself in liability as a broker 
under the second paragraph of section 2 
of the act of June 13, 1898. 

Mr. Putnam bases his contention on 
the ground that his company makes 
‘loans upon real estate by bond and 
mortgage * * * disposing of them 
to private customers,” and that ‘the 
latest circular put out by the Commis— 
sioner states that loan and mortgage 
companies are not liable for tax as bro- 
kers.”” 

Loan and mortgage companies are 
not liable for tax as brokers when they 
confine their business to loaning money 
upon real estate, taking notes, bonds and 
mortgages as security; but when they 
engage in the sale of these securities 
they engage in the business of a broker 
as defined by the statute and must be 
required to pay special tax accordingly. 
There appears to be no doubt that these 
are the facts with regard to Mr. Put- 
nam'’s Company, The Crippen, Law- 
rence Investment Company. 


You say that ‘ ‘from the fact that they 
negotiate sales of these notes’ you 
“have held that the company was liable 
for the payment of special tax as bro- 
kers under paragraph 2, section 2, of the 
act of June 13, 1898, but so far have 
been unable to secure an application for 
same from them.” 

As they have not complied with your 
request for a special tax return, you will 
report them in your next list for assess- 
ment of the special tax and penalty. The 
proper course for them to have pursued 
in denying their liability, was to have 
made return and paid the special tax 
under protest, and then put in a claim 
for the redemption of the stamp. As 
they have not taken this course and have 
neglected or refused to make the special 
tax return, it becomes necessary to add 
50° per cent, under Section 3176 Revised 
Statutes, to the special tax for which it 
is held they are liable under the law. 


Respectfully yours, 
G. W. Wilson, Commissioner. 
Mr. F, W. Howbert, Collector Inter- 
nal Revenue, Denver, Colo. 


CONVEYANCE OF REAL PROPERTY. 

Taxation of conveyance of real property where a 

the time of conveyance for part of the purchase 

price. 

Office of Com’r etc., Sept. 22, 1899. 

Sir: Ihave to acknowledge the re- 
ceiptof your letter of September 20, 
1899, inclosing a letter from Mr. How- 
ard Thayer Kingsbury, of 20 Nassau St, 
New York City, in regard to the convey- 
ance of real property where a mortgage 
is given to the grantor by the grantee 
at the time of conveyance for part of the 
purchase price, 
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You are advised that the former pub- 
lished rulings of this office, relative to 
real property conveyed subject to mort- 
gage, have no reference to cases where 
the grantee is the original mortgagor. In 
a deed of this kind the taxable consider- 
ation will always include the amount of 
the mortgage, as well as the part of the 
purchase price paid in cash, and the 
deed must be stamped accordingly, The 
mortgage given as part of the purchase 
price is taxable in itself the same as any 
other mortgage subject to the amend- 
ment of February 28, 1899. If the 
amount of tax accruing on the mortgage 
is greater than that accruing on the note 
secured thereby, the amount of stamp 
tax required is to be computed accord- 
ing to the amount of tax due on the 
mortgage only, and the stamp may be 
applied to either instrument as parties 
may elect. 

Respectfully, 
G, W. Wilson, Commissioner, 

Mr. Chas. H, Treat, Collector Inter- 
nal Revenue, New York, N. Y. 


FIDELITY AND GUARANTY COMPANIES, 


W here fidelity or guaranty companies bccome sure- 
ties on bonds,tax is due and payable whenever 
the premiums are paid—Method of paying tax— 
Tax on renewal of bonds, 


Office of Com'r, etc. Oct. 14, 1899. 

Sir: I have to acknowledge receipt of 
your letter of the 2ist ultimo, in which 
you call attention to the fact that the 
agents of fidelity and guaranty compa- 
nies in your district are not paying taxes 
on annual premiums paid, except taxes 
paid on the original documents, 

You say that one agent thinks that 
where no new policy is issued, and sub- 
sequent yearly premiums are paid on a 
continuous bond or schedule bond, no 
tax is due, This opinion of the insur- 
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ance agent is entirely erroneous, and 
indicates a serious violation of law on 
the part of the insurance companies. 
All premiums charged for becoming surety 
on bonds are taxable whether paid annually 
or otherwise, and a tax accrues whenever 
such premium is charged or paid. 


You are instructed in regard to the 
manner of paying tax on such premiums 
that this office has heretofore ruled that 
when a premium is paid subsequent to 
the one on the first issue of a continuing 
bond, a receipt must be issued by the 
guarantee company, on which a stamp 
must be affixed covering the amount of 
tax due on the premium so charged,and 
such stamped receipt must be affixed to 
or filed with the original bond. 

If the bond is a continuous one, it re- 
quires no additional stamp tax as a bond 
when the premium is again paid. If the 
bond is limited by its term to one year,or 
other period,and it is renewed on expir- 
ation of the period, either by the issue 
of a new bond or by a renewal agreement 
attached to or filed with the old bond,a 
stamp tax of 50 cents as a bond accrues 
on each renewal in addition to the stamp 
tax on the premiums, 

The principal in a bond is the party 
issuing the same, whether originally or 
on renewal,and he is liable to the penal- 
ties prescribed in section 7, act of June 
13, 1898, for omission to stamp. 

You will please communicate this 
ruling to the parties interested, and you 
will require any insurance company, or 
its agent, in your district which has 
failed to pay the stamp tax in accorc— 
ance therewith to make a sworn return 
of such deficiency for the purpose of 
assessment. 


Respectfully Yours, 


Robert W. liams, Jr., Acting 
Commissioner, 
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Mr. Thomas A, Lake, Collector In- 
ternal Revenue, Hartford, Conn. 


EXPRESS COMPANIES—MONEY ORDER BUSI- 
NESS, 


Answer to lettér requesting, in behalf of banks, a 
reconsideration of ruling 20916 relieving express 
«companies and their agencies from special tax as 
‘brokers, 


“Office of Com’r. etc., Oct. 20, 1899. 

Sir: Your letter of the 12th instant 
has been received, asking, in behalf of 
your own bank and other banks through- 
out the United States, for a reconsider- 
ation of a ruling, which you are informed 
has been made, exempting express com- 
panies and their agencies from special 
tax as brokers for carrying on the busi- 
ness of selling exchange. 

A similar request has been received 
from officers of banks in all parts of the 
country; and it appears that all these 
letters have been based upon an opinion 
expressed by a committee of the Ameri- 
can Bankers’ Association, that theruling 
weferred to is “fan unfair discrimination 
against one class of dealers in bills of 
exchange, and in favor of another class 
of dealers in the same.” 

There has, however, been no ruling 
made by this office that express compa- 
nies or their agents, engaged in the 
business of negotiating purchases or 
sales of bills of exchange, are exempt 
from special tax as brokers. The only 
ruling bearing on this subject is pub- 
fished in TREAsuRY Decisions, 1899(vol, 
1, p. 630 631). By reference to that rul- 
ing, which will be shown you at the 
office of the collector of internal revenue 
dn your district, you will see that, after 
citing the definition of ‘‘exchange”’ in 
commercial law, it merely states that— 

Upon examination of the form of 


money orders sold by the agents of ex- 
press or telegraph companies, I am of 
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the opinion, and so hold, that these 
money orders are not bills of exchange 
in contemplation of the statute; and 
that, therefore, these companies are not 
required to pay special tax as brokers by 
reason of the money order business car- 
ried on by them at their various agen- 
cies throughout the country. 

My opinion that these money orders, 
or ‘travellers’ cheques,” issued by ex- 
press companies are not bills of exchange 
finds support in an opinion of the Attor- 
ney General concerning checks, in which, 
referring to the decision of the Supreme 
Court of the United States in Merchants’ 
Bank v. State Bank (1o Wall, 604), and 
to definitions given in books on com- 
mercial law, he says: 


From the foregoing the distinctions 
are sufficiently manifest to show that in 
commercial law a check drawn upon 
a bank is a different instrument from a 
bill of exchange, either inland or foreign, 
and that the distinctions are fully known 
and recognized in commercial transac- 
tions, (Pamphlet compilation of opin- 
ions relative to the application and ad- 
ministration of the war revenue act of 
June 13, 1898, pp. 30 and 31.) 

If checks are not bills of exchange, it 
seems to me that for a stronger reason 
the money orders of express companies, 
in the form and with the restrictions in 
which they are ordinarily drawn,can not 
be regarded as bills of exchange. 

The word “‘exchange” in paragraph 2 
of section 2 of the act of June 13, 1898, 
defining brokers,is held to mean bills of 
exchange. The ruling to which objec- 
tion has been made (apparently upon a 
misunderstanding of its purport), you 
will observe, is strictly confiaed to the 
money order business of express com- 
panies. Whenever, therefore, collectors 
of internal revenue come into the pos- 
session of facts showing that express 
companies or their agents within their 
districts are engaged in the business of 
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purchasing or selling bills of exchange 
without having made return and paid 
special tax as brokers within the time 
prescribed by the law, it becomes their 
duty to report such cases to this office 
for assessment of the special tax and 50 
per cent penalty. 
Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr. M. B. Wilson, President Capital 

National Ban«, Indianapolis, Ind. 


BOND AND POWER OF ATTORNEY. 
Obligations under seal relating to the payment of 
money are taxable 50 cents as bonds; when these 
instruments contain a power of attorney,an addi-« 
tional tax of a5 cents accrues: 
Office of Com’r, etc. Oct. 24, 1899. 
Sir: I am in receipt of your letter of 
the 12th instant, in which you refer to 
your recent conversation in reference to 
the liability of obligations to pay money 
under seal, and you inclose such a form 
of obligation in your letter,and ask that 
the same be formally ruled upon. The 
following is the form of instrument sub- 
mitted by you: 














$ , 189—. 
after date —— promise to payto the 
order of dollars. without 











defalcation, value received, with interest. 

And further do hereby empower any 
attorney of any court of record within theUnited 
States or elsewhere, to appear for and after 
one or more defalcations filed,confess judgment 
against ——. as of any term for the above sum, 
with costs of suit and attorney’s commission of 
—— per cent, for collection, and release of all 
errors, and without stay of execution,and inqui- 
sition and extension upon any levy on real es- 
tate is hereby waived,and condemnation agreed 
to, and the exemption of personal property from 
levy and sale on any execution hereon is also 
hereby expressly waived, and no benefit of 
exemption be claimed under and by virtue of 
any exemption law now in force or which may 














be hereinafter passed. Witness —— and seal 
» ie 0 
— ——, [L.s.] 
No. ——. 


In reply, you are advised that this 
instrument is taxable at the rate of 50 
cents as a bond and 25 cents for the 
power of attorney contained therein, 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr. P. A. McClain, Collector Internal 
Revenue, Philadelphia, Pa. 


THE KANSAS CITY CLEARING 


It has been reported in several finan- 
cial papers that the Kansas City Clear- 
ing House Association was considering 
the feasibility of adopting the par re— 
mittance system for out-of-town checks, 
now in vogue at the Boston Clearing 
House; further that two plans were un-_ 
der consideration, one to have interior 
institutions arrange with their Kansas 
City correspondents to clear all checks 
presented in Kansas City,the other that 
all collections be made by the manager 
of the clearing house, checks to be as- 
sorted in packages and properly labeled, 
then forwarded to the banks on which 
drawn, and Kansas City drafts to be re- 
mitted in settlement. 

In response to a request for informa— 


HOUSE COLLECTION MYTH. 


tion upon this matter, we have received 
the following communication, which 
indicates that the published reports are 
without any substantial or authoritative 
basis: 

KANSAS City CLEARING Houst ASSOCIATION, 

Kansas City, Mo., Oct. 23, 1899. 
Editor Banking Law Journal; 

Dear Sir: Replying to your inquiry of Octo- 
ber 19 I would say that the items that have ap- 
peared in sundry financial papers, to the effect 
that this association was considering certain 
radical changes, in the method of handling 
country items, are all unauthorized and mislead- 
ing in so far as they assume or intimate that one 
of these new methods will probably be adopted. 

No action has been taken in this matter by 
the Kansas City Clearing House, nor hasit been 


discussed at any meeting of the association, 
Yours very truly, 
Chas. Horsfield, Manager. 
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SOLDIERS’ DEPOSITS. 


(From the St. Louis Globe Democrat.) 


It is not well known, perhaps, but a 
fact revertheless, that Uncle Sam is 
paying a higher rate of interest to his 
soldier boys than on the last bond issue. 
And how many have an idea to what 
this interest amounted the past year? 
Almost $50,000! 

This interest, 4 per cent., is paid on 
deposits and only to enlisted men. Of- 
ficers with straps are excluded. Any 
soldier, not retired, may deposit his 
savings with any paymaster in sums not 
less than $5. This he may do at any 
time, but once deposited it must remain 
until expiration of his enlistment, Each 
depositor is furnished a book in which 
each deposit, date, plece and amount,in 
form of a certificate, is entered at time of 
deposit and signed by the paymaster 
and company commander. Company 
commanders are required to keep a rec- 
ord of every deposit, and on same day 
deposit is made must report the same to 
the office of the Paymaster General, 
Washington, The paymaster each month 
sends to the same office an abstract of 
deposits, where comparisons are made 
and discrepancies corrected. 

During the past year the record of de- 
positing has been remarkable, but it is 
plain that the high water mark has been 
far from reached. For the fiscal year, 
ending June 30, over $500,000 was de- 
posited by the troops at Manila alone. 
This amount has astounded the War 
Department. Indeed, with the increase 
of the army this feature of soldiers’ de- 
posits has caused the Department to 
open its eyes in wonder, fur the great 
record of last year promises to be vastly 
eclipsed. Expectations for Manila alone, 


run as high as $1,500,000 which will! 
mean $60,000 interest, and many expect 
the amount of deposits there to reach 
$2,000,000. One reason for this anti- 
cipated increase is that there are more 
soldiers of the depositing class than last 
year. That is, there are more ‘‘regu— 
lars.”” And even the new volunteers may 
almost be included in the same category 
for they realize that they are in for at 
least two years, while the volunteers last 
year knew their term of service would 
be brief, consequently had no desire or 
incentivetodeposit. For this reason the 
deposits were almost exclusively con- 
fined to “regulars.” Therefore, under 
the new status, it is not difficult to per- 
ceive that the amount of deposits will 
increase to a great degree, In some 
companies, over half the members are 
now depositing, and it is believed the 
fever will spread, at least in the Philip- 
pines and other distant possessions, until 
in the near future almost every member 
will be a depositor, The benefit of this 
to the soldier can readily be seen, but it 
means a heapof interest. Yetthere will 
hardly be any complaints on that score. 

There is a new condition of things, 
however, which may have a tendency to 
decrease the amount of deposits. Last 
Congress provided for what are known 
as allotments, which will enable a soldier 
to arrange so that a certain amount of 
his pay each month can be paid to his 
wife or parents or whomsoever he may 
nominate. This will prove a great con- 
venience to soldiers, especiaily those 
having de;endents at hume, and may, 
as intimated, lessen the amcunt of de- 
posits. | 
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A REMEDY FOR THE TIGHT MONEY MARKET. 


A bank note currency to be advocated by Secretary Gage in his forthcoming Annual Report. 


The following communication recently pub- 
lished by the New York Sun from its Washing- 
ton correspondent, is here reproduced: 

The recent stringent state of the money mar- 
ket in New York and in other iarge money cen- 
tres is just now being studied more earnestly 
than ever by the leading officials of the Treas- 
ury Department, with a view of providing some 
permanent means of relief. With the small as- 
sistance rendered by the goverment in the ad- 
vance payment of October and November 
interest on bonds, it is felt that the worst of the 
embarrassment this year has been relieved,and 
that the New York banks will now get along 
very well until the next extraordinary demand 
arises for money in the rural districts. The 
experience of the last few weeks, however, has 
led Secretary Gage to believe more strongly than 
ever in the need of such a reform of the bank- 
ing and currency laws as will produce a more 
elastic movement of money. 

In his forthcoming annual report to Congress 
he will probably use the experience of the New 
York bankers this fall as an argument for modi- 
fying legislation, and he will emphasize some 
of the recommendations made in his report of 
1898. In his recent tour of the Northwest with 
President McKinley, Secretary Gage had an 
opportunity to see close at hand the great agri- 
cultural industries that at this season of the 
year are making such heavy demands on the 
money centres. In discussing the money situ- 
ation to-day, the Secretary said: 

“The agricultural districts of the country 
would undoubtedly be benefited by an extension 
of bank note currency, The financial movement 
as it has been going on during the last few 
weeks forms a striking contrast to the movement 
as it would appear if the condition which I 
advocate should be fulfilled. It is a familiar 
fact, that during the period of paying farm 
hands, moving crops and meeting other ex- 
penses of the harvesting season, money is 
inevitably attracted from the centres of money 
to the farming districts, and subsequently re- 
turns to those centres. As is well known the 
movement of moneys back to the centres is for 
the purpose of paying loans resulting from its 
use for other forms of indebtedness, and to 


yield interest payments to the country bankers 
for a part of the funds which, in a dull season, 
would remain idle in their banks. This cur- 
rency, under the present system, consists of 
Treasury notes and legal tender notes, money 
which is recognized as legal reserve. 

‘“‘When the banks in the great centres like 
New York receive this money from the crop 
districts, it becomes a reserve for deposits in 
the relation of onetofour. The embarassment 
in this system arises when the deposits in the 
banks are expended by loans, for any checking 
against this part of the deposits results merely 
in a transfer to another account in the bank.” 

The possibility of increasing loans against 
the inflow of reserve funds from the farming 
districts after the harvesting Season, in the pro- 
portion of One to four, is regarded by Secretary 
Gage as the temptation to which the city banks 
are likely to yield. In his annual report last 
year the Secretary said: 

“It must be remembered that this inward 
movement of currency from the country occurs 
at the time of the year when commercialactivities 
are the least and the general requirements for 
the use of loans in the interior are the smallest. 
The efforts of the banks at the centres to 
increase their loans causes interest to fall. The 
fall in the rate of interest causes interest and 
dividend paying securities to rise. The rise in 
securities induces speculative buying. The 
speculative buyer becomes the bank's borrowing 
ustomer.” 

This results, the Secretary said to-day, in the 
banker ‘‘putting out” his funds, as the banker 
says, although he really does nothing of the 
kind. He keeps his funds, but swells his de- 
posit liability until the funds on hand are an- 
swerable to the rule of one of cash to four of 
liability. This condition recurs every year, but 
Secretary Gage believes that the condition is 
more strikingly apparent than ever this year. 

“A maximum of loans and deposits and a 
minimum in cash reserves is always the result,” 
he said. 

**During the season the country banker has 
used his checks and drafts on Eastern banks as 
a medium of exchange, but he requires cash 
later to pay farm wages and meet other expenses 
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of the harvesting season. The correspondent at 
the money centre is obliged then to meet the 
rural demands for cash by drawing on what he 
had regarded as his legal reserve, and this isa 
disturbing condition. The reserves become 
depleted and the country banker is informed 
that ‘money is very close.’” 

In discussing this year's situation, which, he 
says, is only a mere emphatic repetition of what 
has occurred in former years, Secretary Gage 
said to-day that the cause of the trouble is the 
fixed volume of paper money having all the 
powers of a legal tender. 

“The remedy,” he continued, ‘‘is to be found 
in a bank note currency. The inward move- 
ment of money to the centres would then consist 
largely of bank notes—non-legal tender. These 
notes would not form a basis for expansion, 
because they do not form a part of the legal 
tender reserves of the banks, These notes 
would be sent become for redemption in legal 
money, and the effort to do this would neutral- 
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ize largely the effect desired. Bank A sending 
home the notes of Bank B would bring forth, 
nota payment in legal tender, but an offset 
by the presentation of the notes of Bank B. 
This would result in a mutual retirement of 
these bank note liabilities.” 

Quoting from his latest report, Mr. Gage said: 
‘The power to fend is not thus lost, but it is 
temporarily suspended.” He added that the 
needs of the interior of the country each autumn 
on account Of agricultural expenditures will be 
conveniently met by the power of the banks to 
issue circulating notes, and the needs of indus- 
try will coincide with the desire of the bankers 
to make their profits,and the value of the power 
to issue notes will be felt in the interior where 
the farm industries are going on, and not in the 


usual centres of money activity, where the bank 
currency is not needed and will not circulate. 
Secretary Gage will develop this argument in 
considerable detail in his forthcoming report, 
and urge Congress to take the action which he 
advocates, ' 


THE BOSTON CLEARING SYSTEM FOR CONNECTICUT 
AND RHODE ISLAND. 


How the System is Working in Maine, 


The following circular has been sent 
out by the Boston Clearing House to all 
banks and trust companies in Rhode 


Island and Connecticut: 
BOSTON CLEARING HOUSE, 
FOREIGN DEPARTMENT, 
Boston, Oct. 11, 1899. 

The result of the undertaking to collect Mas- 
sachusetts checks through the Boston Clearing 
House indicates that this method is more gen- 
erally acceptable to the banks in this state than 
the New York system of fixed and peremptory 
charges upon all out of town checks by whom- 
soever deposited, 

Maine checks are now collected in the same 
way and it is believed that on a further exten- 
sion of the system it will find many additional 
supporters throughout New England. 


On November goth next, the clearing house 
will begin to receive Connecticut and Rhode 
Island checks for collection, and it is hoped that 
you will join in giving the system a fair trial 
and remit by return mail for checks on your 
bank without charge. 

Yours truly, 
N. G, SNELLING, Manager. 


In a communication recently received 
by the Journal from an official of the 
clearing house relative to the above cir- 
cular, and to the extension of the system 
to Maine, as reported in the September 
number, it is said: 

“‘We have received many favorable re- 
plies to this circular; in fact all that 
have been heard from have consented to 
give the system a trial. We commenced 
on September 21st with Maine. On 
the first day we sent to 103 out of 
104 banks and trust companies in the 
state, and of these 83 remitted im- 
mediately; 15 at points more remote, it 
took 3 days to hear from; as to the bal- 
ance, the mails do not serve better than 
four days. A large majority remit at 
par; some deduct .o2 c, or .04 c. for 
postage and revenue stamps and a few 
charge exchange,” 
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A PLAN FOR THE “PAR CHECK SYSTEM” IN CALIFORNIA. 


At the Convention of the California Bankers’ Association held at San Francisco, September 15 and 16, 1898, 
the subject of “Reciprocal Drafts” and the collection of country checks was discussed; and a committee was 


appointed toconsi er the matter and report to the next convention, 


No succeeding convention has yet been 


held, The following is a copy of the report prepared by the committee on “Par Check System” for presentation 


at the convention. 


In the initiatory, your Committee does 
not consider it within their province to 
interfere with local rates of exchange, 
nor the profitless methods of cashing 
and issuing drafts prevailing in some 
communities, but to formulate a plan 
embodying two features: 

ist. To increase the scope of drawing 
drafts by banks on banks other than 
their correspondents, at points where 
they have no correspondent, charging 
a rate which is to be posted publicly and 
advertised, and to have that draft cashed 
by the drawee bank at its face. 

2d. To discount drafts presented at 
their counters, or by way of deposit, 
with the intelligence and knowledge that 
they can protect themselves by a dis- 
count against loss, by knowing wHa¢ the 
drawee bank will charge, ifit be a mem- 
ber of the Par Check System. 

It is not to be expected that both of 
these propositions will be satisfactory to 
every bank to which it is presented be- 
longing to the Association, or even to 
those outside who might like to become 
members of the system; but to support 
it and make it a success by a large mem- 
bership, we consider that it is necessary 
that banks shall join this system, if not 
for one benefit, for the convenience and 
gain that might accrue from the other, 

After inquiry from some of the eastern 
states wherein they have already estab- 
lished a Circular or Par Check System, we 
have settled on presenting the following 
plan to you. We might say parentheti- 
cally, that Mr, L. P. Hillyer, the secre- 
ary of the Georgia Bankers’ Association 


of Circular Check System, states that 
‘The system in Georgia is all right, and 
I believe if it was universally used, es—- 
pecially by the banksall over the United 
States, it would be a grand thing for 
our fraternity: I sincerely hope that 
your efforts will be successful and that 
whatever you do in California will be 
the beginning of a great system to be 
used throughout the Union.” 

In taking up the first feature of this 
plan, the issuing of par checks, you will 
herewith find a specimen of a form of 
check to be used. The price of these 
checks, in books of too each, is marked 
on the back. These books will be sup- 
plied by the Clearing House of the Par 
Check System, and only through them, 
To obtain these books one will necessar- 
ily have to become a member of the Par. 
Check System of this state. This can 
be done as you will hereafter be ad- 
vised. 

An annual charge of five dollars is 
intended to be made tor each bank join. 
ing the System, which no doubt can 
be used to the benefit of the System, 
but if found excessive can be reduced. 

A bond will be required in the sum of 
$to ooo by any bank desiring to join this 
system, which desires to issue checks, 
whereupon a book of 100 checks will be 
issued to such bank at cost. These 
checks, as you will observe, are payable 
for not to exceed $100 and the bond is to 
cover the maximum amount for which 
these checks can be drawn. When a 
book is used up anew one will be issued, 
but a bond will always be required for 
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the limit of the amount for which the 
checks can be drawn remaining in the 
hands of the issuing bank, or those that 
may be in transit; that is to say, not 
yet returned to the clearing house, Your 
Committee believe the most satisfactory 
bond that could be given would be by a 
surety company, and the Pacific Surety 
Co. of California offers to issue the bond 
for one-tenth of one per cent. per an- 
num, or $to per annum for $io,000 bond, 
which places the bond within reach of 
all; but no bond will be required for 
banks not intending to draw checks and 
to whom no book is issued. After three 
months the checks will not be payable 
except by countersigning by manager of 
clearing huuse. These checks will be 


payable by any bank belonging to the 
Par Check System at their face value. 
They will be issued to the purchaser for 
the following charges: 


From $5.00 
“4 20.00 
** 50.00 


** 75.00 
by the drawing bank. 


On the same day that any check is 
drawn, whether it be one or more, the 
bank drawing this check will notify by 
postal card the bank upon which the 
check is drawn, the amount of such check 
or checks, giving the number, the payee, 
and the amount. It will also notify its 
correspondent in San Francisco of such 
drawings on that day and also the 
amount of proportion of the exchange 
due to the diawee bank, which exchange 
will be one half the charge for the draft; 
or in event of the exchange being un- 
even, the drawing bank to retain the 
odd cent and the drawee bank to lose 
the smaller fraction of the half, provided 
that on checks for $5 or less,the issuing 


THE BANKING LAW JOURNAL. 


bank shall retain the entire exchange 
charge. Such correspondent shall pay 
to the clearing house of the System the 
amount of such checks drawn, with the 
exchange before stated, and the corres- 
pondent in San Francisco will also fur- 
nish the list of such drawings, as noti- 
fied, to the System's clearing house. 
These payments can all be made by the 
correspondent bank, for the accounts of 
all banks from which they receive ad- 
vices on that day. The clearing house 
in San Francisco will thereupon place 
to the credit of Suspense Account such 
amounts as have been paid to them by 
the various banks drawing (being face 
of drafts and proportion of exchange on 
same), and when the check that is drawn 
is cashed by the drawee bank, or any 
other bank in the System, and forward- 
ed such as any other remittance is now 
forwarded by country banks to their 
correspondents, and presented to the 
clearing house, then such check will be 
cashed by the clearing house, plus the 
proportion of exchange, and Suspense 
Account charged with that amount. 
Therefore it will be seen that there will 
be more or less money all the time in the 
hands of the San Francisco Clearing 
House of the System remitted indirectly 
from banks issuing drafts pending the 
payment and presentation of such par 
checks. 

It might be objectionable to some 
banks to issue these small checks, but 
there can be no question that it is a 
source of immense revenue to both ex- 
press companies and United States post- 
offices. While it was aptly said before 
the last California bankers’ convention 
that the banks were the greatest com- 
petitors of the post offices and express 
companies in the issuing of checks or 
money orders, nevertheless the question 
of what the banks compete with cuts no 
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figure whatever as considered against 
what competes with the banks. If a 
bank does not wish to issue these checks 
it is not obligatory for them to do so, 
even though they belong to the System, 
but it would of course be an absolute 
requirement that they will cash such 
checks at their face. 

The particular purpose and object of 
this Par Check System is to do away 
with the double charging which is now 
a very detrimental feature and an injur- 
ious method prevailing amongst the 
banks. While it may be that some 
banks do not charge for any checks is- 
sued on San Francisco, or while a San 
Francisco bank may not make any 
charge for drawing a check on its cor- 
respondent nearest to the point where 
a person desires to have the money 
paid, still in some cases there is a charge, 
and if the point where a check is pre- 
sented for payment is only 10 miles dis- 
tant from the point at which the check is 
payable, there is liable to be a charge, 
and a bank issuing a check cannot state 
to acertainty that there will not be a 
charge at the point of payment, should 
it be other than the point where it is 
drawn; and where the bank drawing 
makes a small charge, this added to the 
charge made by the bank paying such 
check will, in the majority of cases, ex 
ceed more than a person can go to an 
express company or postoffice and get 
a money order for. While it may be 
thought by some that this is not gener- 
ally the case, still, if we look over the 
reports of the different conventions in 
the various states, it will be found that 
this question is repeatedly and continu- 
ally brought before every convention. 
There was some ebjection in the recent 
bankers’ convention to the plan for 
which this Commitiee was appointed, 
but any attention paid to the repeated 
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expressions on this subject when brought 
up before various conventions, will leave 
it beyond cavil that it is considered a 
matter of great importance in banking 
circles in other states. 

As to the clearing house, your Com - 
mittee believes that it will not be neces- 
sary to establish a separate and distinct 
clearing house for this purpose, but that 
the privilege of acting as clearing house 
can be designated to one of the San 
Francisco banks. 

Taking up the second feature, the 
banks in the largest cities are daily tak- 
ing checks over their counters from de- 
positors, or by cashing them and for- 
warding them to country banks in return 
for the San Francisco draft of such coun- 
try bank. The country banks are daily 
doing the same thing. In some of the 
cities there has been an endeavor to es- 
tablish a rate of charge for making re- 
turns in San Francisco exchange. In the 
smaller towns there is no established 
rate and a bank 25 miles distant does not 
know what the bank to which they send 
their cash collections will charge for re- 
turning to it their San Francisco draft. 

Your Committee suggests that, in 
sending a check to any bank for which 
return shall be made in San Francisco 
exchange, such banks being members of 
this System, if any charge be made at 
all,that such charge will not be in excess 
of the following: 


5c.on any sum up to$ Io 
oc, * ‘* from 10to $40 
15c. * — 
20¢. ; ; 100 
17'4c. per 100, 400 
So = a 700 


In the event of there being more than 
one check, such charge to be estimated 


on the total sum of such checks. This 
is not to in any way affect the charges 
now made that are less than these rates, 
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but only where they are in excess of the 
rates herein given, 

It does not affect banks remitting or 
drawing on their correspondents, but 
particularly applies to where banks have 
no correspondents. 

The most important feature of this 
System is the necessity of making plain 
to the public what the rates are of banks 
for drawing these checks. There can 
be no question that to day there is a 
great uncertainty prevailing amongst 
the majority of people as to what a bank 
will charge for a money order, and par- 
ticularly for those in small amounts. If 
the public know what they are to be 
charged, if the rates are published and 
posted conspicuously in various places, 
it would naturally appear to your Com- 
mittee that the business in exchange on 
country points could be largely increased, 
as it must be plain that all business 
drawn from the express companies (i. e. 
remittances made through the banks in- 
stead of the express companies) would 
be a double profit, inasmuch that the 
express companies now take particular 
pains to ship their coin out, which the 
banks have to turn around and re-ship, 
with the charge of expressage, back 
from the cities. It also no doubt ap- 
plies in many cases to the post offices 
where money is not left in the town ,but 
is shipped out by the postoffices, requir- 


The ability to prepare sample pages for sys- 
tems of bookkeeping especially adapted to cer- 
tain lines of business, and higher work in 
accounting is of such vital importance in this 


ageof progress,system and modern achievement 
that a business college graduate should demand 
the highest training in modern accounting. 

There is no business house of any consequence 
that can buy a suitable set of books (one that is 
labor saving in producing the correct results in 
detail) at a book store. Hence, a Business 
Education is, indeed, very incomplete without 
this qualification, As a rule, business college 
proprietors overlook this special training. 

An ambitious young man cannot afford to 
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ing the expense of re-shipping the coin 
back to the town from whence it is 
transmitted; and it has come to the 
knowledge of your Committee that, in 
shipping coin out of some of the smaller 
country towns, the express companies, 
in fact some of the postoffices, to save 
work and possibly other reasons, have 
the silver changed in the towns among 
the merchants for gold, and ship out the 
gold, which requires no comment to the 
bankers, as we are all aware that our 
silver costs us nothing to ship in, while 
our gold does. 

Your Conimittee suggests, pursuant 
to the motion carried at your 6th Annual 
Convention, September 16th, 1898, rela- 
tive to this matter, that every bank in 
the State be sent a copy of the foregoing 
plan, and that it be put in attractive 
shape, with the particular request that 
they give it their earnest attention, and 
that they immediately report to your 
Executive Committee whether they will 
be willing to join the System as planned 
and that they specify in whose hands 
they desire the power placed to appoint 
the necessary managers to put the Sys- 
tem in active operation. 


( RicHarp BRADLEY, 
~J. R. Ryvanp, 
(E. A. WALROND, 


\ 


Signed: 


Committee on Par Check System. 


enter upon the accounting field without these 
qualifications. He must bear in mind that his 
remuneration is graded according to his quali- 
fication. A knowledge of bookkeeping is not 
sufficient. If he wants to succeed he must have 
a knowledge of Accounting that he may be 
master of the situation, which will enable him 
to embrace an opportunity when it comes his 
way. Many a worthy young man failed to 
accept a lucrative position owing to the lack of 
this special training. 

P. H. Keller, supervisor in Higher Account- 
ing, Lewisburg, Pa., places a card with us, 
calling attention to his ‘*Expert Accounting 
Course by mail.” Those interested should write 
him and arrange for this special training. 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places of 
those submitting inquiries are prblished, unless special request is made to the contrary. 


Banking Questions in Texas. 


Statute of Limitations on Demand Note—Protest of 
Inland Bill—Right of Husband to Check Out His 
Wife’s Kank Account—Part Payment Does Not 
Revive Debt. 


Tue Bank oF Howe, 
Howe, Texas, Sept. 22, 1899. 


Editor Banking Law Journal: 

Dear Sir:—Will you kindly oblige me by an- 
swering the following questions: 

1. When does the Statute of Limitations begin 
to run against a note payable on demand WITH- 
OUT interest? 

2. When against a note payable on demand 
WITH interest? 

3. Is it really necessary in order to hold indor- 
sers, to protest inland bills of exchange and 
Promissory notes? Will not anotice of dishonor 
given by the holder suffice? 

4. Can a husband check in his own name,and 
without authority from his wife—against her 
bank account? 

5. Does acredit upon a note barred by the 
Statute of Limitations suspend the operation of 
the statute? In Texas, an acknowledgment in 
writing must be made. 

6. If a credit on the barred note suspends the 
Statute of Limitations, does the statute then 
begin to run from the date of the credit? 

Your subscriber, 
F. M. Apams, 


STATUTE OF LIMITATIONS ON DEMAND 
NOTE, 


1, The Statute of Limitations begins 
to run against a note payable on demand 


from the date of the note. 
Cook, 19 Tex. 436. 

2. Also from the date of the note 
where the note is payable on demand 
with interest. Schramm v. Nolte, 1 Tex. 
Civ. App. Cases, 1156, 


Cook v. 


PROTEST OF INLAND BILL, 


3. By the law merchant a protest is 
only necessary in the case of a foreign 
bill of exchange. By statute in many 
states inland bills and promissory notes 


may likewise be protested. These stat- 
utes however are permissive only and it 
is not incumbent on the holder to have 
a dishonored inland bill or promissory 
note protested; demand and notice to 
indorsers according to law will be suffi- 
cient to hold indorsers liable. 

But in Texas the statutes governing 
this subject are peculiar, There are two 
statutory methods of preserving the lia- 
bility of indorsers. By art. 304 Rev. St. 
of 1895 it is provided: 


‘The holder of any bill of exchange 
or promissory note assignable or nego- 
tiable by law, may secure and fix the 
liability of any drawer and indorser of 
such bill of exchange and of every in- 
dorser of such promissory note, without 
protest or notice, by instituting suit 
against the acceptor of suck bill of ex- 
change or against the maker of such 
promissory note, before the first term of 
the district or county court to which 
such suit can be brought, after the right 
of action shall accrue; or by instituting 
suit before the second term of said court 
after the right of action shall accrue and 
showing good cause why suit was not in- 
stituted before the first term next after 
the right of action accrued.” 

By article 315 it is provided: 

‘*The hoider of any bill of exchange 
or promissory note assignable or nego— 
tiable by the law merchant, may also se- 
cure and fix the liability of any drawer 
or indorser of such bill or promissory 
note for the payment thereof, without 
suit against the acceptor, drawer or 
maker dy procuring such bill or note to be 
regularly protested by a notary public for 
non acceplance or non payment and giving 
notice of such protest to such drawer or 
indorser according to the usage and cus- 
tom of merchants.” 


Concerning the above statutory pro- 
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visions it is said in Wood v. McMeans, 
23 Tex. 484: “The diligence prescribed 
by the statute to fix the liability of the 
drawer of a bill of exchange or draft is 
substituted for the diligence required by 
the law merchant.” 

Under these statutory provisions, 
therefore, it would seem that in Texas, 
notarial protest, as well as notice, is 
requisite to charge indorsers with liabil- 
ity upon inland bills and notes when this 
method of holding them liable is pur- 
sued, and that demand and notice with- 
out the protest, would be insufficient. 
For example, in Payne v. Patrick, 21 
Tex. 683, speaking of an inland bill of 
exchange, the court said: ‘‘In order to 
fix the liability of the indorsers it was 
necessary either to bring suitagainst the 
drawer by the first or second term after 
maturity, according to the terms of the 
Statute, or to make regular demand, 
protest and give notice.” And in Piatzer 


v. Norrison & Co., 38 Tex. 10, the court 
said: ‘‘Our statute provides two modes 
of fixing the liability of the drawer and 
indorser of commercial or negotiable 


paper. The first is by protest, and the 
other is by bringing suit at the first term 
of court, or at the second term, and by 
showing good cause for not bringing 
suit at the first term; and the holder has 
in all cases the choice of pursuing either 
or even both remedies.” 

RIGHT OF HUSBAND TO CHECK OUT HIS 

WIFE'S BANK ACCOUNT. 

4. The constitution and statutes of 
Texas permit married women to take 
and hold property, both real and per- 
sonal, in their separate right, but give 
to the husband ¢he sole management of all 
such property; Rev. St 1895, Art. 2967; 
Hall v. Dotson, 55 Tex. 522. And if 
this power of management of the hus- 
band extends to drawing out the wife's 
money from the bank in which she has 
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deposited it without her authority or 
consent, it would be better for a mar- 
ried woman to hide her separate money 
in her stocking,or on the top shelf of the 
pantry, rather than to put it in bank. 
The husband certainly is given statutory 
power to sue alone and recover the sep- 
arate property of the wife* and has been 
held entitled to the possession of it. 
Thus in Holloway v. Holloway, 30 Tex. 
179, the court said: 

‘‘The husband can sue for the separ- 
ate property of his wife alone or with 
her, and if he sues forit in his own name 
and evidence showing it to be her sep- 
arate property be introduced without 
objection, it will be held sufficient to 
support the issue, because he hzs a right 
to the possession and management of it and 
therefore a limited interest in it.”’ And 
in Burleson v. Burleson, 28 Tex. 417, 
the court said: ‘‘The laws of this state 
place the wife’s property in the posses- 
sion of the husband and give him the 
management of it and he can sue for 
her separate property in his own name.” 

If the husband is entitled to the pos- 
session of his wife’s money and can sue 
for and recover it, it is hard to escape 
from the argument that a bank, debtor 
to the wife on general deposit, would be 
under liability to the husband for the 
deposit, if he should demand it by 
check payable to him personally; and 
yet such a conclusion is hard to compre- 
hend in these closing days of the nine- 
teenth century, 

Just what a husband can and cannot do 
with his wife’s separate property in the 
State of Texas, is made the subject of 
numerous decisions by the Texas courts, 
not always harmonious, and it is im- 





*Article 1200 Rev. S*. provides: ‘‘The husband may 
sue either alone or jointly with his wife for the recov- 
ery of any separate property of the wife; and in case 
he fail or neglect so to do, she may, by authority of 
thecourt, sue for such property in her own name,” 
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practicable here to go into a detailed 
review of them, even if it would do any 
good towards reaching a correct conclu- 
sion upon the proposition now submit- 
ted. The courts always seem to protect 
the wife's separate property from the 
wrongful acts of the husband, but at the 
same time the desire of the husband for 
possession of his wife’s money in bank 
might be for purposes perfectly rightful 
—for example ,he might think the money 
was safer at home. 

There is no Texas decision which will 
serve as a precedent upon such a ques- 
tion; but if we were running a bank in 
Texas and a married woman deposited 
money with us, we would not pay the 
checks of the husband against it, drawn 
either in his own favor or in favor of 
anyone else, without express authority 
from her, until compelled to do so by 
a decision of the supreme court of the 
state which would then furnish a rule 
governing such cases, 


PART PAYMENT DOES NOT REVIVE DEBT. 
5. Article 3370 Rev. St. provides: 


‘‘When an action may appear to be 
barred by a law of limitation, no ac- 
knowledgment of the justice of the claim 
made subsequent to the time it became 
due shall be admitted in evidence to take 
the case out of the operation of the law, 
unless such acknowledgment be in writ- 
ing and signed by the party to be 
charged thereby.” 


The credit of a part payment upon a 
note barred by the statute, made by the 
creditor holding the note, is certainly 


not an acknowledgment in writing 
signed by the debtor, and there being 
no statutory provision that a part payment 
will have the same effect,the note would 
not be revived by such part payment 
and credit. This question of the effect 
of a part payment has recently been 
passed upon by the Supreme Court of 
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Texas. Hensebach v. Half & Bros, 77 
Tex. 185, The court say: 

“Payment of part of a debt under the 
statutes of this state does not avoid the 
bar of the statute, nor is such payment 
the acknowledgment of the justice of the 
debt nor the promise to pay it, which 
will have that effect.” 

6. We have seen that a part payment 
does not revive a debt; but when the 
debt, once barred, is revived by a suffi- 
cient statutory signed acknowledgment, 
the general rule is that the statute then 
begins to run from the time of the ac- 
knowledgment or new promise. 59 Tex. 
88. 


Demand During Business Hours. 


Marshall, Mo., Oct. 12, 1899. 
Editor Banking Law Journal: 

Dear Sir: A negotiable note, by its terms 
made payable at the office of the maker, in 
Marshall, Mo., was presented by the notary en 
the day of maturity at the place of business of 
the maker at quarter past five o'clock p.m. 
Finding the office locked, the notary without 
more, protested the note and sent notice to the 
indorsers. They claim that there was no legal 
presentment and that they are consequently 
discharged. Will you kindly state the law of 
Missouri on this point. Cashier. 

You will find a decision of the Supreme 
Court of Missouri in the case of Clough 
v. Holden covering this question, re— 
ported in vol. 8, B.L. J., at p. 440. In 
that case, the law is laid down that if a 
promissory note is payable at a particu- 
lar business place, whether bank or not, 
it will be sufficient for the holder in 
order to charge the indorser, to present 
the same for payment at the specified 
place, within business hours ,and he 's 
under no obligation in case of dishonor 
at that place, to present it for payment 
elsewhere, or personally to the maker, 

In the case in question, a note was 
presented at the place designated there- 
in, the office of the maker, on the day it 
matured, at 5.20 o’clock p.m. The 
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office was closed and the notary without 
further action, protested the note, stating 
in his certificate that it was presented 
during business hours, viz., at5,20 p.m. 
The indorser objected that the note was 
not presented within business hours and 
he was consequently discharged. The 
court held that 5.20 p, m. was not such 
an unusual hour as to justify it in hold- 
ing, as matter of law, that presentment 
at that time was not within business 
hours; hence the certificate of protest 
was prima facie evidence that the note 
was presented in business hours. But 
it further held that it was on/y prima 
facie, and not conclusive, and might be 
controverted by proof. Business hours, 
the court said, were different in range 
of time in different communities, and if 
the indorser could prove that 5.20 p. m. 
was after business hours in the place 
where the note was made payable, he 
would be discharged. The lower court 
had refused to permit the indorser to 
make such proof, and the case was ac- 


cordingly sent back by the supreme 
court for a new trial. 

Applying this decision to the ques- 
tion presented, the conclusion to be 
stated is that the presentment of the 
note at the office of the maker in Mar- 
shall, Mo, at quarter past five p. m.was 
prima facie within business hours, and 
the indorsers will consequently be held 
liable unless they ave able to produce 
convincing proof that business hours in 
that city do not range so late in the eve- 
ning. 

The general lesson to be derived from 
the decision we have cited is that as 
‘business hours” in any place are not 
necessarily a matter of law, but are de- 
terminable by proof, and as their deter- 
mination may be left to the uncertain 
decision of a jury, it would be well for 
bank notaries,in making calls with paper 
at places of business, not to approach 
too near the border line of ‘‘close of 
business,” for fear that demand may be 
held too late and indorsers discharged. 
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Irregular Indorsement: Kansas 


Emporia, Kan., Oct. 5, 1899. 
Editor Banking Law Journal: 

Dear Sir: A gives a note to a bank in ex- 
change for a loan, payable to the bank or order, 
and before discounting it, the bank requires B 
to indorse his name on the back of the note as 
additional security. A having failed to pay upon 
demand, at maturity, is B to be regarded asan 
indorser so that notice of dishonor must be 
given him to preserve his liability? Clerk. 


In Kansas, one who writes his name 
on the back of a note before delivery to 
the payee, is prima facie liable as guar- 
antor; but parol proof may be intro- 
duced to show a different understanding 
and agreement as to the character of lia- 
bility which he assumed when signing 
his name. It has been held in Kansas, 
that a guarantor is not released from 
liability for want of presentment, de- 
mand and notice, unless he can show 
negligence in the holderof the note and 
actual loss sustained by himself. Fuller 
v. Scott, 8 Kan, 25. The contract of the 
guarantor is that he will pay the note 
upon condition that it cannot be collect- 
ed from the maker by the exercise of 
reasonable diligence, Wither v. Berry, 
35 Kan. 373. [nm that case, the guaran- 
tor, being sued on a note, alleged at 
maturity the maker was solvent and the 
note could have been collected by rea- 
sonable diligence. The note was not 
collected by the holder and, four years 
afterward, notice of non-payment was 
given the guarantor. At that time the 
maker was insolvent and had left the 
state. The guarantor alleged that if he 
had had notice before the maker left the 
state and became insolvent, he could 
have saved himself. The court held 
under such circumstances the guarantor 
would be discharged from all liability. 
‘*Want of due diligence on the part 
of the guarantee will discharge the guar- 
antor to the amount of the loss sus— 
tained.” 

Although notice of dishonor to an 
irregular indorser, liable as guarantor, 
does not seem tobe required, we think 
it advisable that such notice be given. 
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€&m bracing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value ot this department. 


William H. Kimball, formerly national bank 
examiner and since last May, vice president of 
the Seventh National Bank of New York, has 
been elected president of that institution, 


The fiscal year for the formation of corpora- 
tions in New Jersey ended at noon on Septem- 
ber 30, and the report of the secretary of state 
shows that there were 1,944 companies chartered 
during the twelve months. The capital stocks 
which these concerns were authorized to issue 
amounted to $3,500,000,v00. 

For filing charters alone the state has received 
in fees $728,023 54. Nearly 200 of the corpora- 
tions formed this year are each capitalized at 
$2,000,000 and upward. Six hundred of them 
have each a capitalization of $1,000,000 or 
more, 

Fifteen thousand corporations are to-day 
operating under the laws of New Jersey. The 
past year has witnessed the formation of more 
corporations in New Jersey than any other in 
the history of the state. 


The supreme court of Kansas has invalidated 
the Zimmer law levygng a Io per cent. tax on 
the business transacted by insurance companies 
not authorized to do business in Kansas, The 
opinion holds the law to be unconstitutional. 

The test case in which this decision is made 
is a habeas corpus proceeding with Thomas 
Page, a wealthy North Topeka miller, as appel- 
lant. Page insured his milling property in the 
Indiana Millers’ Mutual Fire Insurance Co,a 
company not licensed to transact business in 
this state, The policy was for $2,000 and the 
five year premium was $30. The matter was 
brought to the attention of Insurance Commis- 
sioner Church, who made demand on Page for 
the 10 per cent. tax, amounting in this case to 
$3. Page refused and was put ‘‘constructively” 
in jail. A writ of habeas corpus was asked for 
in order that the court of last resort might pass 
on the law without delay. 

In substance it is the opinion of Justice 
Johnston, the others concurring, that a tax can- 
not be levied on what a man spends. He may 
be taxed for what he receives, but not for what 
he pays out,and therefore ceases to have. It is 


intimated that a license might be legally levied 
on such premiums,but the Zimmer law expressly 
calls ita tax. The court maintains that when 
a man pays $30 for an insurance policy the $30 
has passed from him, and it is unconstitutional 
to levy a tax on what the taxpayer hasn’t got. 





The annual report of the superintendent of 
the money order system has been submitted to 
the Postmaster General. During the year 4,396 
new offices have been added. A total of 29,007,- 
870 domestic orders were issued,which is an in- 
crease of 1,209,792 over the previous year. An 
aggregate of 968,s5or international orders were 
issued,which was an increase of 13,157 over the 
previous year. All these money orders aggre- 
gated $224,955,363 21, an increase of $20,364,- 
472.3t over last year. Another statement is 
included showing that the increase in money 
orders issued during the past two years aggre- 
gated $37,235,917. The earnings for the year 
for the money order system was $1,591,638.16, 
an increase over the preceding year of $395,- 
004.31. 

The war tax on the orders issued was $579,- 
885.90, all of which was paid to the internal 
revenue service. The amount of foreign bills of 
exchange purchased during the year was $7,- 
464,820.87. The amountof the drafts drawn by 
postmasters on the New York office was $16,- 
380,005.91, which is an increase of $860,387.24, 
An interesting statement of the working of the 
money Order system in Cuba is appended, and 
shows that the amount of orders paid, drawn in 
Cuba, amounted during the year to $2,345 ,093.- 
22, and the amount of orders issued on Cuba 
was $55,156.24. The work in Porto Rico in this 
branch of the service is also shown in another 
table. The amount of orders paid, drawn in 
Porto Rico, aggregated $409,184.62, while the 
amount of orders paid,drawn on orders on Porto 
Rico, was $13,173.19. 

The report shows that the contract for print. 
ing was made ata saving aggregating 50 per 
centon a majority of the items. The report also 
shows that the domestic service was established 
in Cuba and Porto Rico under this division; 
that the money order offices all over the United 
States cash pension checks, and, further, men- 
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tions the fact of the new form of money order 
introduced, 

In another part of the report it is shown that 
the number of money orders issued’ since the 
system was established is 404,967,787, amount- 
ing in money to $3,736,447.778.20. The report 
recommends a reduction of fees for the sale of 
money orders and ends with the interesting 
statement that ths average money order issued 
during the year was for $7.28, an increase of 4o 
cents over the previous year. It is pointed out 
that with only a few exceptions the average 
decreased every year. 


ADVERTISING MANAGER’S COLUMN. 


The advertisement of Voyle’s improved pro- 
cess of calculating interest is a book just out of 
the press. 

Mr. Voyle has had many years experience in 
American and foreign mercantile houses, and 
was connected with the First National Bank of 
Gainesville, Fla., for over six years and is fully 
aware of the need of short and accurate ways of 
working interest and discount. This new edi- 
tion will fill the wants of all who have to do 
with interest calculations. 


“Why will you sit with fingers and arms 
cramped, body stooping and pressed against a 
desk or table, writing with pen and ink, when 
you can sit in an easy, erect attitude with ‘The 
Chicago’ writing machine and save your time, 
temper and eyesight?” These lines appear in a 
circular issued by the Chicago Writing Machine 
Co. The machine is offered for only $35, and 
we are assured that it is as durable in every way 
as any of the so-called ‘‘standard” typewriters. 
“The Chicago” can be seen at 1107-1109 Johns- 
ton Building, 30 Broad St., New York city, Head 
office of the United Exporters and Traders’ 
Association of America, or at the Home Factory 
and Office, 94-96 Wendell St., Chicago, 


The D. C. Aaron Pen Co., Columbus, Ohio, 
have met with considerable success in the sale 
of their ‘‘Chilled Platinum Pens.” The busi- 
ness to-day represents a growth of some five 
years, and their trade extends throughout the 
United States. Their goods are far superior to 
the common steel pens, being hand ground,and 
absolutely round pointed. These pens are ac- 
knowledged by penmen to be all the company 
claims for them,and are made in 2ostyles to meet 
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the demands of the writing public. After plac- 
ing an order for one gross of Aaron's Chilled 
Platinum Pens, you will use no others. 


ANCEsTRY.—‘' ‘Honor thy father and thy 
mother’ by cherishing them in memory and re- 
cording their good deeds while on earth.” 

Almost everybody has a desire to know who 
their ancestors were and when they came to 
America, A chart for recording everything gene- 
alogical and historical relating to them,giving a 
direct line of descent for eleven generations, 
which will carry any family of the present day 
back to 1607, the date of the earliest English 
colonists to America, is prepared for use and is 
available to any one, either in tracing their di- 
rect line back to their original ancestor, or for 
persons writing a partial or complete genealogy 
of a family. See advertisement ‘‘WANTED,” 
inserted by D. P. Perkins, Portland, Me. 


Mr.C, M. Nevitt, of Dallas, Tex., has an ‘‘Ad.’ 
in our columns this month to which we would 
especially direct the attention of persons who 
wish to engage in business for themselves and 
who have little or no capital. 

Two years ago Mr. Nevitt was a man devoid 
of any available capital to speak of. His chief 
equipment was a brain fertile in expedients for 
making money. To-day he isaman of means 
and known through his advertising all over the 
United States. How he made his money, and 
how you can also make money, you can learn 
by writing him, 

During the last few years the question of the 
study of law has been solved by the establish- 
ment of Correspondence Schools where law is 
taught by mail. The only school of this kind in 
New York State is the Capital School of Law, at 
Saranac Lake, N. Y. 

This school is under the management of Mr, 
Edwin B. McCully, a graduate of the Albany 
Law School (President McKinley's alma mater) 
and a practicing attorney of a number of years 
standing. The school hashad phenomenal suc- 
cess ever since it was started and now sends its 
lessons and lectures into every state in the 
Union, 


Among the many useful office specialties on 
the market to-day, the Anderson Automatic 
Copying Machine takes high place as a practi- 
cal device for copying letters, telegrams and 
Itis sold by John H. Anderson, manu- 


bills. 








facturer of office specialties, Little Falls, Minn, 
and is advertised in another column. Further 
particulars are contained in circulars of the 
manufacturer,which will be sent on application, 


In another column of this paper will be found 
an advertisement of Charles S. Dexter, the As- 
trologer, of Sedalia, Mo. Mr. Dexter claims to 
have been the means of making many people 
wealthy in the past ten yearsand it is said of his 
work that it is plain and to the point. Itissaid 
that Shakespeare, Henry Ward Beecher, Robt. 
G. Ingersoll and thousands of the world’s fa- 
mous men have complimented the work of the 
Astrologer and recognized its many wonderful 
predictions. Mr. Dexter writes us: ‘‘All the 
present wars of the different countries have 
been accurately predicted by astrologers and it 
is now predicted that the close of this century 
will end them all and that the greatest of pros- 
perity will come to all nations then existing 


The Hartwell Furniture Company, 339 West 
Fourth street, Cincinnati, Ohio, whose adver- 
tisement is published elsewhere in the Journal, 
invite the attention of our readers to the follow- 
ing points in connection with the manufacture 
of their goods: 

“It is especially valuable to our customers to 
note, that while furniture of all kinds is advanc- 
ing rapidly in price,we are maintaing the prices 
which have prevailed with us for the last six 
months; and while we do not guarantee our 
prices for any length of time, we do not antici- 
pate making any advance during the rest of 
this year. Kindly note the following points and 
oblige— 

Our goods are strictly high grade. 

They are thoroughly well constructed, all 
material used being selected with great care, 
and with special reference to the uses to which 
it is to be put. 

For many years there has been a demand by 
the buying public, for well made, high grade 
goods at reasonable prices, and this demand we 
are undertaking to meet. 

We do not extend to our customers simple 
PERMISSION to return goods that are not found 
as represented, but we CORDIALLY INVITE them 
to return at our expense, any goods not pre- 
cisely as represented. 

We are very proud of our Leather goods, be- 
lieving that we have succeeded in producing a 
high grade of work at a price that is lower than 
similar goods are offered for by any other maker, 
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These stacements are absolutely accurate.” 


The Stevens Chair Company of 132 Sixth 
street, Pittsburg, Pa , advertise in the Journal 
their celebrated Stevens’ chair for the library or 
sick room. This chair has over fifty changes 
and an illustration of it accompanies the adver- 
tisement. Concerning same, a shrewd business 
man has written the marufacturers: ‘After 
pricing and examining carefully all other adjust- 
able chairs, East and West,I concluded you had 
the best chair for the least money.” The com- 
pany also advertise wheel chairs of all kinds for 
invalids and cripples. We would advise sending 
for their catalogue, which shows the chairs in 
every variety of manufacture. 


There is hardly a reader of the Banking Law 
Journal but requires rubber stamps in the con- 
duct of his business, The Howard Manufactur- 
ing Company of Brockton, Mass., who have 
made rubber stamps for over twenty years, and 
are sending them every day by mail, place a 
card with us inviting correspondence as to their 
work and prices. They publish a very complete 
catalogue which can be had for the asking, 


The Hayne Suspended Ink Well is becoming 
universally recognized as an improvement on 
previous designs and the very latest thing in 
inkstands. The special advantages of this ink- 
well may be summarized as follows: It leaves 
the entire table service of the desk free and 
clear; it holds two kinds of ink, and three times 
the quantity that an ordinary ink-well does and 
also a neat sponge cup; it is the easiest, most 
natural position for use, no reaching,spattering, 
nor spilling; it occupies entirely unused space 
and is always in the same spot; it can be put on 
or taken off the desk in a momert, no screws or 
nails, only a pair of small spring clips beirg 
used; the ink does not evaporate nor become 
thick; it cannot fail toink your pen thoroughly; 
nothing about it to get out of order, it has a most 
convenient pen rack; it is a very handsome or- 
nament, and it costs less than the poorer kinds. 
Furthermore, the penholder cannot be sub- 
merged, so that the fingers remain free from 
ink, 

Originally the ink-well was made of heavy 
stamped brass, in three styles of finish—plain 
nickel plated, electro lacquered polished brass, 
ana electro lacquered embossed brass. Owing 
to the increased demand four rich, new styles 
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have been added. These are oxidized ccpper, 
oxidized silver, antique brass and black copper. 
The fittings are made of flint glass, and each 
ink-well is packed in a neat wooden box, which 
is fitted with a slide cover in which the article 
may be safely shipped by mail. See advertise- 
ment in this number, and for further informa- 
tion address the manufacturers, The Universal 
Specialty Co., Pike Station, N. H., or the New 
York office, 151 Chambers street. 


Readers interested in well equipped ward 
robes should investigate the system introduced 
by the Chicago Form Company, 93-125 La Salle 
street, Chicago, advertised in this issue of the 
Journal. Their system of ‘tgood form closet 
sets” doubles the capacity of a clothes closet 
and keeps all garments in place,sight and reach, 
all shapely and in good form. Parts of this 
system are illustrated in the advertisement. 
The use of these sets will save to their owner 
more than their price in preservation of cloth- 
ing not to speak of the better appearance of 
garments kept in wardrobes by this method. 


P, C. Lewis, box A2, Back Bay, Boston,Mass., 
places with us an advertisement of the ‘‘Soro- 
sis’ Bath Cabinet, the price of which is $5, and 
the confidence of the manufacturer is so great 
in its desirability and value to the user, that he 
offers a thirty days’ free trial, We quote from 
the descriptive circular: ‘‘This cabinet isa com- 
plete bathroom in itself and may be used in any 
room in the house, as it is portable and no spe- 
cial preparation is required for its use. For 
ordinary bathing purposes it has no equal, as it 
produces all the cleansing qualities of a water 
bath, and with it Turkish, Russian, medicated 
and perfumed baths may be enjoyed at home, 
without the attending expense and inconven- 
iences of the ordinary Turkish bath establish- 
ment.” For further particulars write the man- 
ufacturer, 


It is an undeniable fact that the incandescent 
light of the present day is a fruitful source of 
eye trouble. Especially is this true among night 
workers, whose environments are such as to 
make necessary a constant light ever before 
them on their desk. Can an adjustable shade 


lamp that affords protection to the eyes be 
procured? 
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Among all the many devices intended to 
efficiently answer this purpose there is one that 
affords complete protection to the eyes,and that 
is the Espersen Adjustable Shade Lamp, which 
is made in a great variety of styles by the 
Pacific Electric Company, of La Crosse, Wis. 
One particular feature about it is the high 
degree of expert workmanship observable 
throughout in its construction,the enameling on 
the shade being the perfection of high art, and 
the white interior is beautifully finished in such 
a manner as to render its pristine whiteness 
impervious to tho effects of heat and time. 
Indeed, it is alland even more than its manu- 
facturers claim for it, and, in a word, is light 
reduced to a science. 

We would advise our readers in need of such 
a commendable article to address the company 
direct for such other information as would be 
out of place in this our editorial mention. 





The editor of the Louisiana (Mo.)Press has at 
least one subscriber who does not appreciate 
the paper, and who writes in the following fer- 
vid fashion ordering the discontinuance of it: 

“Bryson I rote you to stop my paper i want 
you to stop it i am getting enough of your 
scheme to make me take your paper i state once 
more i don't want your dog gon old paper the 
paper the post Mrs. has notified you and she 
has got record of itand if you don’t stop the 
dam thing i will give you a piece of my mind. 
Stop that paper i haven't taken none of them 
out of the ofes.—From an exchange. 


How He Gor a RatsE.—Mr. Isaacs—You are 
frightfully slow about making change.” 

The New Cashier—‘‘But, Mr. Isaacs, I can’d 
bear to see der goncern part mit der moneysh, 
Schoost tink vot der brofits vould be if ve didn’t 
haf to gif up dat change !"—Puck. 


LACK OF JURISDICTION,—Stranger—‘‘As I was 
going home late last night somebody fired a 
pistol at me and shot this hole through my 
hat.” 

Western Judge—‘‘What the mischief have I 
got to do with that? This ain’ta hatstore. If 
the man shoots a hole through your head, then 
come to me and I'll see what can be done 
about it.” 











JOHN L. HAMILTON, JR., 
President of the Illinois Bankers’ Association, 1898-9. 


(See page 606.) 





